CASES AT LAW 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


OF 


NORTE CABOLMINA. 


JUNE TERM, 1844. 


GEORGE STAPLES vs. ARTHUR 8. MOORING. 


Where an appeal from a Superior to the Supreme Court has not been filed in 
proper time, a certiorari will not be granted, unless it be applied for at the 
term when the appeal should have been filed. 


Biggs, for the defendant, moved for a certiorari upon the 
following petition and affidavits: 


George Staples 
vs To the Honorable the Judges of the Supreme Court of 
Arthur 8. Mooring. North Carolina. 


The petition of Arthur S. Mooring, defendant in the above 
named case, sheweth, that, at the Fall Term, 1843, of Beau- 
fort Superior Court, a suit was tried, in which George Sta- 
ples was plaintiff and your petitioner defendant; that the case 
was decided, upon a point of law raised in the case, against 
your petitioner, and that he prayed for and obtained an ap- 
peal to the Supreme Court, and gave bond as required by 
law. 'The case was made up by his Honor, and your petiti- 
oner is informed that the transcript was prepared by the clerk 
of Beaufort Superior Court of Law, shortly after the term of 
the said court and in sufficient time to reach Raleigh before 
the sitting of the Supreme Court, and was mailed by him, 
directed to the clerk of the Supreme Court at Raleigh. 

1 


June, 1844 
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June, 1844 Your petitioner further shews, that he supposed the re- 
cord of the suit had been received by the clerk of the Su- 
preme Court and the suit docketed, nor did he know to the 
contrary, until some short time ago and after the adjourn- 
ment of the Supreme Court; that your petitioner, while the 
Supreme Court was in session, wrote to the clerk of the Su- 
preme Court, relative to the said suit, but received no an- 
swer. Your petitioner further shews, that he is desirous of 
having the suit tried and the question settled by the Supreme 
Court. He therefore prays your Honors for a writ of certio- 
rari, directed to the clerk of Beaufort Superior Court of Law, 
requiring him to send up a record and transcript of the said 
suit, and also an injunction restraining him from issuing an 
execution upon the said judgment. 

Sworn to May Ist, 1844. 

Francis H. Hawks, clerk of the Superior Court of Law 
for the county of Beaufort, maketh oath, that, at the Fall 
Term, 1843, of Beaufort Superior Court, a suit was tried, 
wherin George Staples was plaintiff and Arthur S. Mooring 
was defendant; that, under the charge of the Judge that the 
law was with the plaintiff, a verdict and judgment were ren- 
dered for the plaintiff, and the defendant prayed for and ob- 
tained an appeal to the Supreme Court and gave bond as.re- 
quired by law; that the case was made out for the Supreme 
Court by his Honor, and that, in some short time after the 
term of the Superior Court, and in sufficient time for the tran- 
script to reach Raleigh some weeks before the sitting of the 
Supreme Court, the case was made up for the Supreme Court, 
and mailed by this affiant at the post-office in Washington, 
N.C., directed to the clerk of the Supreme Court at Raleigh; 
that this affiant has been in the habit, ever since he has been 
clerk, of sending, in this way, the appeals from Beaufort Su- 
perior Court to the Supreme Court, and they have always be- 
fore been received in time and docketed. 


Staples 
v 


Mooring. 


Per Curtam. The application for a certiorari comes too 
late. It should have been made at the term to which the ap- 
peal was returnable. It was the duty of the party, by him- 
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self or attorney, to be present at that term to see that his ap- June, 1844 
peal was properly filed. Motion refused. ~ 


STATE TO THE USE OF PETER SUMNEY vs. JOSEPH MAG- 
NESS AND OTHERS. 


Where a suit is brought on a constable’s bond and it appears the constable was 
appointed by the county court, it is incumbent on the plaintiff to shew that 
the people of the captain’s company had failed to elect a constable, or that 
the person so elected had died or failed to qualify and give bond and security, 
or that there wasa tie. The appointment of the court, and of course the 
bond given, are, under any other circumstances, void. 

The case of The State vs. Briggs, 2 Ired. 357, cited and approved. 


Appeal from the Superior Court of Law of Rutherford 
county, at an extra Term in July, 1843, his Honor Judge 
Dick presiding. 

This was an action instituted by the relator against the 
defendant Magness, as a constable for the year 1838, and the 
other defendants as the sureties on his bond for that year; and 
the breach assigned was the failure of the constable to collect 
a debt placed in his hands for collection. The plaintiff, after 
proving the constable’s receipt, the solvency of the debtor 
therein mentioned, and also preving that the bond declared 
on had been signed and sealed, and delivered by the defend- 
ants to the clerk of the court, and that the same was produ- 
ced from the proper files in the clerk’s office, exhibited the re- 
cord of the county court at January Term, 1838, in which 
the following entries appear, as a part of the transactions of 
Tuesday of that term: 

“ Tuesday, January Court, 1838. Seven Justices being 
present; satisfied of the orderly good conduct of William T. 
the court ganted him a licence to retail spirituous liquors at 
his house for one year on his paying fees and tax. 

“The court drew and elected the following persons to serve 
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June, 1844 as jurors of the original panel of the grand and petit jury at 


State 


v 


~ the next Spring Superior Court, to wit, &c. 


“ The court appointed Gabriel Washburn constable for one 


Magness. Year in Captain John G. Eskridge’s Company. He gave bond, 


&c. and hewas duly sworn. 

“The court appointed Joseph Magness constable for one 
year in Captain John Edwards’ Company ; he gave bond to 
N.C. in $4000 with Samuel Magness, Edward Decius, Ben- 
jamin Washburn, James McMahon and Gabriel Washburn 
for sureties, and he was then duly sworn.” 

The court was of opinion, that it did not appear from the 
record, that seven Justices were present when the defendant 
Magness was appointed a constable and gave bond; nor did 
it appear that there was a vacancy in the captain’s company. 
And in deference to this opinion the plaintiff submitted to a 
nonsuit. 

The court having refused a motion to set aside the non- 
suit, the plaintiff appealed to the Supreme Court. 


Bynum for the plaintiff. 

Caldwell, forthe defendant, cited the cases of State v 
Briggs, 3 Tred. 357. State v Waugh, 2 Ired. 267. Stale 
v Lightfoot, 2 Ired. 306. 


Dantet, J. The general power to elect and appoint con- 
stables belongs to the inhabitants of each captain’s district, 
and not to thecounty court. But should any person elected 
constable by the people die, or from any other cause fail to 
qualify and give bond and security, or should any of the cap- 
tains’ companies fail to hold an election, or if there should be 
a tie in the election, then it shall be proper for the county 
court, which shall next happen (seven Justices being present) 
to supply the vacancy occasioned by such failure. The coun- 
ty court (of seven Justices) has power also to determine in 
all cases of contested elections of constables. Rev. Stat. ch. 
24. In this case it was not declared by the court, nor does it 
appear in fact, that the people had failed to elect a constable 
in Captain Edwards’ Company, or that any one of the events 
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mentioned in the act of Assembly had occurred, which June, 1844 
would give the county court power to fill the vacancy. It 

was incumbent on the relator to shew that some one of the e- 

vents mentioned in the statute had occurred, to enable the 

county court to appoint Magness constable for that district ; 
otherwise the appointment was void, as being an excess of 

power inthe county court. The relator failed in this proof, 

and the court could not help him by any intendment. There- 

fore, we think the nonsuit was properly entered. State v 
Briggs, 3 Ired. 357. 


Per Curiam, Judgment affirmed. 


SLATE vs) ALEXANDER FISH. 


By an Act of Assembly, passed in 1842, a part of the county of Burke, and 
a part of the county of Rutherford were constituted a new county, by the 
name of McDowell; and, by a supplemental act, jurisdiction of all criminal 
offences, committed in that part of McDowell taken from Burke, was given 
to the Superior Court of Burke. But an indictment for a criminal offence, 
alleging it to have been committed in Burke County, cannot be supported 
by evidence shewing the offence to have been committed in McDowell after 
the establishment of the latter county. The jurisdicton of the offence is 
given to the Superior Court of Burke, but its locality must be truly averred 
in the indictment 
Appeal from the Superior Court of Law of Burke County, 

at Spring Term, 1844, his Honor Judge Serrie presid- 

ing. 

The indictment in this case was found in Burke Superior 
Court of Law at Fall Term 1843, and charged, that the de- 
fendant “being an evil disposed person and wickedly design- 
ing and intending to cheat one Joseph Curtis, on the 15th 
day of May, 1843, with force and arms in the County afore- 
said, did knowingly and designedly by means of a false token, 
to wit, by means of a counterfeit ten cent piece, which the 
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June, 1844 said Alexander well knew to be counterfeit, then and there 
obtain from the said Joseph Curtis two pieces of gingerbread 
with intent to cheat and defraud the said Joseph Curtis, against 
the form of the statute in such cases made and provided and 
against the peace and dignity of the State.” Another count, 
substantially the same, was added. On the trial, at the in- 
stance of the Court, the Jury found specially, that the de- 
fendant, in the county of McDowell, formerly a part of the 
county of Burke, knowingly and designedly, by means of the 
false token charged in the bill of Indictment, did cheat and 
defraud Joseph Curtis, named in the bill of Indictment, of the 
goods, to wit, the gingerbread named in the said bill, at the 
time named in the said Bill. Upon which special verdict it 
was adjudged by the Court, that the defendant Alexander 
Fish was not guilty. 

From which judgment the Solicitor for the State prayed 
an appeat to the Supreme Court, which was granted. 


Attorney General for the State. 
W. J. Alerander and Hoke for the defendant. 


Rurrin C.J. By the Act of 1842, ch. 10, the County of 
McDowell was established, consisting of territory, before for- 
ming parts of Rutherford and Burke Counties. By an Act, 
ch. 11., supplemental to the former, a County Court is estab- 
lished for the new county, but not a Superior Court; and by 
the sixth section it is enacted, that all criminal offences, com- 
mitted in that part of McDowell taken from Burke, which 
are cognizable in the Superior Courts, shall be and continue 
under the jurisdiction of the Superior Court of Burke. 

The present is an indictment, found in the Superior Court 
of Burke, for cheating by means of a false token ; and it lays 
the offence to have been committed on the 15th day of May 
in the County of Burke. On the trial it appeared, that the 
act was perpetrated on the day mentioned, but that it was 
not in Burke, but in that part of McDowell, which was taken 
from Burke. By the direction of his Honor these facts were 
found in a special verdict; and thereon judgment was given for 
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the defendant, from which an appeal was taken by the Jane, 1844 

State. State 
The opinion of this Court concurs with that of his Honor. _ v 

An indictment states the place where the offence was com- —_ 

mitted, to enable the court to see that it is within its jurisdic- 

tion. This purpose necessarily requires, that the place 

should be truly stated. The jurisdiction of crimes is local, 

and generally the Superior Court of a particular county is 

restricted to offences committed within that county. When 

a new county is created, crimes thereafter committed therein 

are not, therefore, cognizable in the court of any other coun- 

ty, unless the statute should confer such new jurisdietion. 

But it is undoubtedly competent to the Legisiature to cur- 

tail or enlarge the jurisdiction of courts; and, in this case, 

the jurisdiction of the Superior Court of Burke is no longer 

confined to offences committed within Burke, but extended 

to such as may be committed within a certain part of McDow- 

ell. That, however, is not because the part of Burke, which 

was taken off and now forms a part of McDowell, remains 

for this purpose a part of Burke. For, to all intents, Burke 

and McDowell are two distinct counties. But it is because 

the statute says, that the Superior Court of Burke shall take 

cognizance, not only of offenees committed in Burke, but al 

so of those commitied in McDowell: thus giving that Court 

jurisdiction over two counties instead of one. In alleging 

the place, the indictment ought to be according to 

the fact, as the offence may have been in the one county or 

the other. Both counties are on the same footing precisely ; 

and it is not more proper to state in the indictment, that an 

act, done in McDowell, was committed in Burke, than, vice 

versa, to lay one, committed in Burke, as having been com- 

mitted in McDowell. The Court has jurisdiction over both 

counties ; but the offence cannot be laid in both, but in one 

of them in particular. If it be laid in one, when it was in 

the other, the act alleged and that proved are different, and 

the accused must be acquitted. 
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It must be certified to the Superior Court that there is no 
error in the judgment. 


Per CurtaM, Ordered accordingly. 


SLATE vs WILLIAM HART & AL. 


Under the Act of Assembly, passed in 1842, establishing the County of Union, 
an indictment against citizens of Union, pending in Anson Superior Court 
at the Fall Term 1843, should have been transferred to the Superior Court 
of Union, tho’ the place where the offence was committed was still in An- 
son County. 


Appeal from an interlocutory order of the Superior Court 
of Anson County, at Spring Term, 1844, his Honor Judge 
Nasu presiding. 

This was an indictment against the defendants for assault 
and battery in shooting the prosecutor’s slave. The offence 
was committed in what is still the County of Anson, and the 
defendants both lived in what is now the County of Union. 
The indictment was found at Spring Term, 1843. At Fall 
Term, 1843, the defendants moved to have the cause removed 
to the Superior Court of Union County, according to the act 
of Assembly constituting a Superior Court of law in that coun- 
ty. ‘The Solicitor for the State opposed the motion, and the 
Court at that time declined to decide the question. At Spring 
Term, 1844, the motion for removal was renewed ; and the 
Court, being of opinion that the jurisdiction of the cause be- 
longed to the Superior Court of Union and not to that of 
Anson, accordingly ordered it to be removed. From this or- 
der the Solicitor for the State prayed an appeal, which was 
granted, to the Supreme Court. 


Attorney General for the State. 
No counsel for the defendants. 
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Rurrin, C. J. In 1842 the Legislature established the June, 1844 
State 

v 
Hart. 


County of Union, composed of parts of the counties of 
Mecklenburg and Anson. By a supplemental act, ch. 13, Su- 
perior and County Courts are established therein ; and the 
first term of the former was to be in February, 1844. By 
the 9th section it is, amongst other things, enacted “that all 
indictments and criminal proceedings against the citizens of 
Union, which shall be pending in the Superior Court of An- 
son, shall be transferred from the Fall Term, 1843, of Anson 
Superior Court to the Superior Court of Union. 

The defendants were indicted in Anson Superior Court, at 
the term which was held on the second Monday of March, 
1843, for an assault laid to have been committed in Anson. 
Both of the defendants lived in Union County, and were cit- 
izens thereof at the time of the alleged offence, and continu- 
ally since. At Fall Term, 1843, they moved the Court, on 
that ground, that the case should be removed to Union for 
trial. The motion was opposed on behalf of the State, on 
the ground that the place, at which the offence was commit- 
ted, was in fact not in Union, but was still in Anson County. 
But the Court allowed the motion, and the Solicitor for the 
State appealed. . 

We think the removal was proper. Although offences, 
now committed in Anson by the inhabitants of Union, are 
cognizable in the Courts of the former county, yet the Act 
is explicit, that, for offences committed before the Fall Term, 
1843, of Anson Superior Court, the proceedings at that term, 
pending in that Court against the citizens of Union, should 
be sent from Anson to Union for trial. 

There is no allusion made to the place of the commission 
of the offence; whether in that part of the territory, original- 
ly forming Anson County, which should fall into the new 
County, or in the part continuing in the old one. The resi- 
dence of the defendants, alone, determines the jurisdiction by 
the plain words of the act. There is nothing to authorize, 
in the construction of it, a departure from the obvious import 
of its terms. On the — it was meant for the ease of 
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June, 1844 the citizen by allowing him a trial at home. Besides, it 


might have been an object with the Legislature to transfer 
such cases to the new County, where there was no business, 
as a means of relieving the overburthened dockets of Anson, 
for the disposing of which the ordinary and regular terms 
were found inadequate. 


Per Curiam, Ordered to be certified to the Superior 
Court that there was no error in the in- 
terlocutory order appealed from. 


STATE vs. JESSE FARMER. 


Where an indictment for a rape charged, that the defendant “ with force and 
arms, &c. in and upon one Mary Ann Taylor in the peace of the State, &c. 
violently and feloniousiy did make an assault, and her the said Mary Ann 
Taylor then and there violently and against her will feloniously did ravish 
and carnally know”, the Court can and must see with certainty that Mary 
Ann Tay!or was a female. 

It is not necessary in an indictment for a rape to state the female ravished was 
of the age of ten years. 

If she be under the age of ten, then that fact should be averred, because abu- 
sing such a female is made felony by the statute, whether she assented ta the 
act or not. 

The case of Slufe « Terry, 4 Dev. & Bat. Rep. 152, cited and approved. 


Appeal from the Superior Court of Law of Bertie County, 
at Spring Term, 1844, his Honor Judge Bartey presi- 
ding. 

The defendant was tried and convicted upon the follow- 
ing indictment, viz: 


“State of North Carolina, 
Bertie County, or 


Superior Court of Law, Spring Term, 1844. 
The Jurors for the State, upon their oaths, present, that 
Jesse Farmer, late of Bertie County, laborer, on the fourth 
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day of March, in the year one thousand eight hundred and June, 1844 
forty four, with force and arms, in said County, in and upon “5 
one Mary Ann Taylor, in the peace of the State,thenand  v 
there being, violently and feloniously did make an assault, a 
and her the said Mary Ann Taylor then and there, violently 

and against her will, feloniously did ravish and carnally 

know, against the form of the Statute in such cases made and 
provided, and against the peace and dignity of the State,” — 


The jury having found the defendant guilty, he moved in 
arrest of judgment ; first, because the bill of indictment did 
not charge that Mary Ann Taylor was a female, and there- 
fore it was defective; secondly, it was defective, because it 
did not charge that Mary Ann Taylor was a female of the 
age of ten years. 

The motion was over-ruled and sentence of death passed 
upon the defendant. From this judgment he prayed an ap- 
peal to the Supreme Court, which was granted without secu- 
rity, it appearing to the satisfaction of the Court, by affidavit 
made by the said defendant, that he was unable to give secu- 
rity. 


Attorney General for the State. 
No counsel in this Court for the defendant. 


Danie, J. This was an indictment for a rape. The 
first ground, taken by the prisoner in arrest of judgment, to 
wit, “that the bill of indictment does not charge that Mary 
Ann Taylor is a female”, was, we think, properly over-rul- 
ed by the Court. This question came up before us in the 
State v Terry, 4 Dev. & Bat. 152, where we decided, that 
the word “her,” used in the indictment, disclosed with suffi- 
cient certainty, that the person, stated therein to have been 
ravished, was a female. This indictment charges that the 
prisoner “did make an assault, and her the said Mary Ang 
Taylor, then and there, violently and against her will, felo- 
liously did ravish and carnally know.” From the language 
used, the court can and must see with certainty, that Mary 
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June, 1844 Ann Taylor isa female. The form of this indictment, is a- 


State 
v 


Parmer. 


greeable to the one set forth in Archbold, C. L. 372. The 
second ground taken by the prisoner in arrest of judgment, 
was, that the indictment does not charge that Mary Ann 
Taylor was a female of the age of ten years or more. This ob- 
jection, we think, was properly over-ruled by the Court. An 
indictment for rape never states the age of the female that has 
been ravished. If indeed she be under the age of ten years, 
then it is averred in the indictment, because (by force of the 
Statute) abusing such a female is made felony, whether she 
assented to the act or not. 

We have attentively examined the whole of the record in 
this case, and we are unable to discover any defect in it. 
This opinion will be certified, in order that the Superior 
Court of Bertie County may proceed to pronounce judg- 
ment and award execution. 


Per Curram, Ordered accordingly. 


SAMUEL A. LYLE vs, THOMAS WILSON. 


Where money has been collected by a deputy sheriff, by virtue of his office, a 
demand on him for the money and his refusal to pay it, are equivalent toa 
demand and refusal on the part of the Sheriff, and will enable the person in- 
jared to sustain an action against the latter. 


Appeal from the Superior Court of Law of Yancy County, 
at Spring Term, 1844, his Honor Judge Serrie presid- 
ing. 

This was an action on the case against the defendant, who 
was the Sheriff of Yancy County. It was proved that one 
Malcolm McCurry acted as Deputy Sheriff under the defen- 
dant, and by and with his authority and consent; and that 
while he was so acting, he received from the plaintiff sun- 
dry papers for collection, for which he gave his official re- 





OF NORTH CAROLINA. 227 


ceipt, and it was further proved that the said deputy had col- June, 1844 
lected ninety dollars on the said papers and that a demand Lyle 4 
had been made on the said deputy before the beginning of _ ¥ 
this suit. 'The defendant proved, that he had refused to “*™ 
take the papers, which his deputy had received, when offered 
to him by an agent of the plaintiff, but that the plaintiff 
knew nothing of his refusal. Upon the foregoing facts the 
jury returned a verdict in favor of the plaintiff for ninety 
dollars, the amount actually collected by the deputy, subject 
to the opinion of the Court upon the following points reser- 
ved, to wit: whether the sheriff was liable to the plaintiff in 
an action on the case for the acts of his deputy, and, if he 
were, was he so liable until after a demand was made 
upon the Sheriff himself? 
His Honor was of opinion that the action was properly 
brought ; but that a demand should have been made upon 
the Sheriff himself, before he could be held liable for the con- 
duct of his deputy, in failing to pay over the money collect- 
ed. Upon consideration of which, the verdict was set aside 
and a nonsuit entered, from which judgment the plaintiff ap- 


pealed to the Supreme Court. 


J. H. Bryan for the plaintiff. 
W. J Alexander for the defendant. 


DantEt, J. This is an action on the case against the de- 
fendant, the Sheriff of Yancy, tried on the general issue. 
The plaintiff placed claims against certain of his debtors, 
in the hands of the defendant’s deputy. The deputy collec- 
ted of those claims the sum of $90. The plaintiff, before 
the commencement of this suit, demanded of the deputy 
the money, but he did not demand it of the High Sheriff. 
The act of Assembly declares, that whenever a Sheriff, by 
himself or deputy, shall receive claims for collection, it shall 
be his duty (as an officer) to collect and pay over, in like man- 
ner as constables are now bound ; and in default of such du- 
ty, he shall be liable. And for moneys collected on such 
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June, 1644 claims, the sheriff and his sureties are liable, in like manner, 
as is now provided for in the case of moneys collected by 
Sheriffs under process of law ; (Rev. Stat. ch. 119, s. 23.) 
The receipt of the money by the deputy was in law a re- 
ceipt of the Sheriff. ‘The only objection taken by the Sher- 
iff was, that the suit had been brought against him, before 
any demand had been made of him. There was a verdict 
for the plaintiff, subject to the opinion of the Court upon this 
point. ‘The Court, afterwards, was of opinion, that a demand 
of the money should have been made of the Sheriff before 
the commencement of the action, and non-suited the plaintiff, 
who thereupon appealed to this Court. 

If there be a non-feasance or neglect of duty by the under- 
Sheriff, the Sheriff alone is responsible to the party injured, 
and the default is a matter to be settled between the Sheriff 
and the under-Sheriff; Cameron v Reynolds, Cowp. Rep. 
406. 2 Blac. Rep. 832. 3 Wilson, 314. Doug. 40. Wat- 
son, 33. Upon this demand on the Sheriff for the money 
collected by him and then in his hands, it was his duty on 
behalf_of his principal to have paid it to the plaintiff, and, 
for the default in not doing so, the defendant is liable to this 
action. We are therefore of opinion, that the judgment ren- 
dered by the Superior Court must be reversed, and a judg- 
ment rendered for the plaintiff for the amount of the verdict — 
and cost. 


Per Curiam, Judgment reversed and judgment for 
plaintiff. 
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WILLIAM TILLY’S ADM’OR. os. JOHN 8. NORRIS. 


A master cannot be made liable for work done for his slave and money lent to2°™* 1846 
his slave. 
A general licence, by the master to his slave to make bargains fur work to be 
done only for the benefit of the slave, or a licence for the slave to borrow 
money on bis own accou..t, will not render the master a debtur to a person, 
who should be so inconsiderate as to run up an account with a slave thus li- 
eensed. 


Appeal from the Superior Court of Law of New-Hano- 
ver County, at the extra Term in January, 1844, his Honor 
Judge Man y presiding. 

This was an action of assumpsit. A promise by the de- 
fendant, to pay the plaintiff’s intestate one hundred dollars 
for clearing away the ruins of an old building in the town of 
Wilmington, and a performance of the work by the intestate, 
were established. But the defendant claimed to be entitled 
to a set-off, consisting of the amount of an account against 
a slave of the intestate for work and labor rendered to him 
(the slave) at his request, and money loaned to the slave. 
The legality of this set-off was made to turn upon the en- 
quiry, whether the manner of the slave’s usual employment 
implied a licence from the master to him to contract in this 
ease for the labor and borrow the money in question. In the 
course of the investigation, the plaintiff gave in evidence 
sundry cases, in which the master had ratified bargains of 
the slave, such as contracts for jobs of work, and had claim- 
ed the benefit of them; and gave in evidence also the mas- 
ter’s declarations, goirg to shew 2 general licence to the slave 
to make bargains to bind him. In reply to this latter procf 
the plaintiff then offered to shew declarations made at other 
times by the intestate, tending to rebut this presumption of a 
general licence; such as his declarations, upon discovering 
the slave’s engagements, that he had used every effort to pre- 
vent the slave from acting in such matters without his ex- 





230 


IN THE SUPREME COURT 


June, 1844 press authority, and threats to sue persons for employing 


Tilly 


v 


~ him without his permission. 


This evidence was objected to on the part of the defendant, 


Norris. but admitted by the Court, upon the ground, that, the declar- 


ations of the plaintiff having been resorted to by the defend- 
ant to establish a state of facts from which an agency in the 
slave might be implied, it was then competent for the plain- 
tiff himself to resort to the same sources, to wit, his own de- 
clarations, at any time ante litem motam, for evidence to ob- 
viate such implication. After instructions to the jury from 
the Court, which were not objected to, there was a verdict 
declaring that there was no set-off, &c. 

A rule for a new trial, upon the ground of the admission 
of improper testimony, having been discharged, and judg- 
ment rendered for the plaintiff, the defendant appealed. 


No counsel appeared in this Court for either party. 


Dantet, J. The account rendered, which the defendant 
offered as a set-off, was for work done for the slave and money 
lent to the slave. A general licence, by the master to his 
slave, to make bargains for work to be done only for the ben- 
efit of the slave, and also a licence for the slave to borrow 
money on his own account, would not render the master a 
debtor to a person, who should be so inconsiderate as to run 
up an account with a slave thus licenced. It would not be 
work done, or money lent for the benefit of the master, by 
the agency of his slave. We are of opinion, that the defen- 
dant had not offered any evidence, tending to establish a set- 
off, at the time when the Court permitted the plaintiff to give 
in evidence the declarations of his intestate; therefore the 
said declarations were immaterial as evidence, and the admis- 
sion of them by the Court constituted no ground for a new 
trial. 


Per Curtam, Judgment affirmed. 
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STATE vs. THOMAS COWELL AND AMANDA WILLIAMS. 


Where, on an indictment for fornication and adultery, the jury found that the 
defendants were guilty of fornication but not guilty of adultery, the State 
was entitled to judgment. 


Appeal from the Superior Court of Law of Wilkes Coun- 
ty at Spring Term, 1844, his Honor Judge Barrie presi- 
ding. 

The defendants were tried upon the following indictment, 
to wit: 

“North Carolina, a Superior Court of Law, 

Wilkes county, ; Spring Term, 1844. 

The jurors for the State upon their oaths present, That 
Thomas Cowell, late of said County, laborer, and Amanda 
Williams, late of the said County, spinster, on the 10th day 
of March, in the year aforesaid, and on divers other days and 
times both before and after that day, with force and arms in 
the said county, unlawfully did bed and co-habit together, 
without being lawfully married, and then and there did com- 
mit fornication and adultery, against the form of the Statute 
in such case made and provided, and against the peace and 
dignity of the State.” 

The jury found the defendants guilty of fornication but 
not of adultery. On motion to the Court on behalf of the 
State, for judgment against the defendants, the Court, being 
of opinion that the verdict of the Jury amounted to a verdict 
of acquittal, refused to render the judgment prayed for, and 
ordered that the defendants go without day. _ 

From this judgment the Solicitor for the State prayed for 
an appeal to the Supreme Court, which was granted. 


June, 1844 


litorney General for the State. 
No counsel in this Court for the defendants. 


Rurrin, C. J. The Court is of opinion that the State is 
3 
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State 
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entitled to judgment against the defendants. In ordinary par- 
lance, adultery is an aggravated species of fornication: both 
involving an illicit co-habitation between the sexes ; but the 


’ latter is constituted, where the parties are single, or, at least, 


one of them; while the former imports a violation of the 
marriage bed. It istrue, that the signification of the words, 
as generally received, would not be material if it were per- 
ceived that they were used by the Legislature in a peculiar 
and different sense ; for example, as meaning precisely the 
same thing, instead of different modifications of an offence 
of the same general nature. But the language of the Legis- 
lature renders it clear, that those terms are used in the stat- 
ute according to their common acceptation. The Act begins 
with the words, “the crimes” (in the plural number) “ of 
fornication and adultery &c.” and concludes by enacting, 
“that any person convicted of either of the aforesaid offen- 
ces, shall be fined &c.” An acquittal of one is therefore not 
necessarily an acquittal of the other; but the parties may be 
punished for that particular grade of the offence, of which 
the jury finds them guilty. 

This will accordingly be so certified to the Superior 


Court, that judgment may be rendered on the conviction. 
Per Curtam, Ordered accordingly. . 
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AMALEK C, WILLIAMS vs. JAMES C, JOHNSTON. 


A. contracted to deliver B. 280 logs of timber to be staked in the river, at or June, 1844 
near Plymouth, at a place to be designated by C. A. delivered 130 logs and 

staked them at a place so designated. He then gave notice that he would 

have the other logs there on the 7th of July, if the weather was favorable. 

On the 7th of July, the logs were rafted to Plymouth and staked at the 

same place, at which the other logs had been staked. No notice was given 

to B. or his agent, that the logs were there. Five days afterwards the logs 

were lost in a violent storm. Huzxp that this was a sufficient delivery to en- 

title A. to recover the price of the timber. 


Appeal from the Superior Court of Law of Martin Coun- 
ty at Spring Term, 1844, his Honor Judge Pearson, pre- 
siding. 

This was an action of assumpsit for the price of 280 logs 
of timber sold and delivered. The evidence was, that in 
May, 1842, Thompson, who was the agent of the defendant 
at his saw-mill in Edenton, and was engaged in buying tim- 
ber on the Roanoke and elsewhere, came to the plaintiff’s 
landing on the river about eight miles above Plymouth, and 
offered to buy 280 logs then lying at the landing. Thomp- 
son measured the timber, marking each log, and offered 
$5 50 per hundred. The plaintiff declined taking that price, 
but agreed to see Thompson in Edenton during the next 
month. Accordingly in the latter part of that month, the 
plaintiff went to Edenton and agreed to let Thompson have 
the 280 logs at $5 50, as previously measured by him. The 
timber-was to be rafted by the plaintiff to Plymouth, and 
staked in the river at such place as Mr. Maitland should de- 
signate, as soon as the plaintiff got home. The price was to 
be paid on demand after it was so staked. On the Ist of Ju- 
ly the plaintiff’s agent arrived at Plymouth with one raft 
of 131 logs, called upon Maitland, who designated the place 
where the timber should be staked, which was accordingly 
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June, 1844done. By a letter dated the 2d of July to Thompson at 
Williams —denton, which was received on the 3d, the plaintiff inform- 
v ed Thompson, that he had sent down one raft of 131 logs 
Johnston: and staked it in the river according to contract, and would 
have another raft containing 149 logs, the balance of the lot, 
there on the 7th of July, if the weather was favorable. On 
the 5th of July the plaintiff wrote to. Maitland, informing 
him that he would send the balance of the timber in a day 
ortwo. Maitland forwarded this letter to Thompson, who 
received iton the 7th. On the 7th the plaintiff’s agent ar- 
rived at Plymouth with the 149 logs, and staked them along- 
side the other 131. On the 11th Thompson wrote to the 
plaintiff, informing him that he had sent Captain Halsey 
for the timber, that he had given Halsey the money to be 
paid to the plaintiff if he was in Plymouth, if not, to be left 
with Maitland for him, if the timber was at Plymouth, as he 
hoped it was, and stating the amount. On the morning of 
the 12th Halsey arrived at Plymouth ; a storm was then set- 
ting in and by 3 o’clock in the evening was so violent as to 
do great damage to the shipping and wharfs, and carrying 
off all timber in the river—among the rest the lot in ques- 
tion. 

The defendant’s counsel insisted that the timber was de- 
stroyed before the property vested, contending, Ist, that, as 
the bargain was for 280 logs, the delivery of 131 was not a 
compliance, so as to make him liable for that number, unless 
the whole was delivered; 2dly, that, as the defendant had 
no notice of the fact that the 149 logs were at the place, and 
as Maitland had not been called on to designate the place, 
where they were to be staked, there was not in law a.delive- 
ry, so as to vest the property. 

The Court was of opinion that, taking the facts as stated, 
the property had vested in the defendant and he must bear 
the loss. The first position assumed by the defendant’s 
counsel was correct. The contract being entire, a delivery 
of part was not sufficient. The second position was not 
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correct. When by the terms of a contract the place and June 1844 


time are fixed no notice is necessary. If the vendor has the 
property at the place at the time, the property vests in the 
vendee, and may be left and the price claimed. In this case 
the place was some point in the rrver at Plymouth to be de- 
signated by Maitland. It was designated when the first raft 
arrived, and the plaintiff was right in taking it for granted, 
that the other raft was to be staked at the same place, in the 
absence of any directions to the contrary, so as to have the 
whole lot together. The time being uncertain, the plain- 
tiff was bound to give the defendant notice; but as to the 
first raft sufficient notice was admitted. As to the second 
raft, the letter informing the defendant that the first had ar- 
rived and the other would be there on the 7th, if the weath- 
er was favorable, and the letter directed to Maitland on the 5th, 
saying the balance would be down in a day or two, with the 
fact that it was down on the 7th, was sufficient notice. No- 
tice being necessary merely to fix the time, there was no rea- 
son why it might not be given before the article reached the 
place, and the vendor was not required, as contended by the 
defendant’s counsel, to wait until the article got there and then 
give notice. If the purchaser had sent his boat and the raft 
had not arrived, he would have been entitled to damages. 
To require notice after the delivery, if the vendee lived at a 
distance, would put the vendor to the unnecessary trouble 
and risk of keeping the article in the river, as in this case, 
until the vendee received it and had time to come. Notice 
being given on the third, the property vested, at all events, 
prior to the storm, which took place on the 12th, up to which 
time the timber was secure. 

The jury found a verdict for the plaintiff, and a new trial 
having been refused and judgment rendered according to the 
verdict, the defendant appealed. 


Biggs for the plaintiff. 
Badger and Iredell for the defendant. 


Williams 
v 


Johnston. 
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June 1844 Daniet, J. First, the time, when the plaintiff was to 
Williams 2&Ve the 280 logs of timber at Plymouth, was not stated in 
vy the contract ; the law, therefore, required him to have them 
Johnston. there at a reasonable time. The entire number of logs were 
there, and staked on the 7th day of July, 1842. Four days 
thereafter, the defendant despatched a vessel for that place 

for the timber; he therefore never pretended to repudiate the 
contract, on the ground that the plaintiff had not sent the 

logs at a reasonable time ; nor, as we think, had he a right 

to have done so on that ground. Secondly; the defendant 
contends, that the second raft of logs was staked in the river 

at Plymouth, at a place which had not been designated by 
Maitland, and that he was not liable to pay for any of the 
logs, until the whole had been staked in the river at that 
place, which Maitland should designate, agreeably to the 
terms of the contract. It appears from the case, that, on the 
arrival of the first raft, Maitland (who was agent for that pur- 
pose) did designate the place in the river, where the logs 
were to be staked and fastened; he gave no notice at that 
time of any other place where he wished any of the logs to 

be staked. He did not designate several places for the dif- 
ferent parcels, but designated the place where all the logs 
were to be staked, and at that place the plaintiff delivered and 
staked them: and in so doing acted rightly. Thirdly: It is 

said that the notice on the 3d day of July, given to the defen- 
dant’s agent at Edenton that the entire number of logs would 

be at Plymouth on the 7th of the same month, was coupled 
with a condition, to wit, “if the weather was favourable,” and 

that this condition rendered the said notice a nullity, and also, 

it is said, that the second notice, which came through the 
hands of Maitland, dated the 5th and received on the 7th 

day of July 1842, was too indefinite, as it only stated that 

the residue of the entire number.ef the logs specified in the 
contract would be started to Plymouth “ina day or two,” and 

that the defendant’s agent at Edenton was in consequence 
thereof left in:doubt, even up to the 11th day of July whether 

the whole of the logs were at Plymouth or not. The answer 
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to these arguments, we think, is, that there was no evidenceun e 1844 
offered that the weather, in the intermediate time, was unfa-"W in. 
vourable for rafting the timber ; and that the Edenton agent —_ + 
had not a reasonable ground to doubt, that the entire lot of J9™*™- 
timber, would be at Plymouth on the 7th of July. We 
know no authority, compelling the plaintiff first to stake and 

then give notice to the defendant. But even if the notices 

to Thompson were liable to the objection taken, we think 
they would be removed by the conduct of the defendant's a- 
gent. He did not decline acting on the notices, nor find 
fault in any manner with them. On the contrary, he treat- 

ed them as proper, and proceeded as if the property in the tim- 

ber had vested in the defendant by the staking it in the river 

at Plymouth, so as not to be carried off by the ordinary cur- 

rent. For, on the 11th July, he actually sent for the timber; 

and, at the same time, he wrote to the plaintiff that he had 
done so, and had sent the money for it, tobe paid to the plain- 

tiff, if in Plymouth, or, if not, to be left with Mr. Maitland 

for him, provided the timber was at Plymouth, as he 
hoped it was. 'Thus, the only thing the party then requi- 

red was, that the timber should have been brought to Ply- 
mouth and there made fast. No further notice was required ; 

no further act on the part of the plaintiff ;was deemed neces- 
sary. Mr. Thompson considered himself authorised at once 

to take the timber, if he found it in the river upon the arri- 

val of the vessel. The plaintiff, then, had left the logs for 

the defendant and to be taken by him at his will, and the 
defendant’s agent deemed himself entitled to take, and he 

said he meant to take, the logs without further delivery or 
direction from the plaintiff. Payment was not necessary to 
complete the right: for the money was not to be due, until 
demand after staking the timber in the river. The parties, 
therefore, obviously deemed the contract on the part of the 
plaintiff executed by the staking of the logs in the river, and 

the defendant’s agent sent for them as being his property, if 
there, and they were sofound. The defendant’s vessel had 
arrived in the port of Plymouth to take away the timber on 
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Jane 1844 the morning of the 12th July; the timber all marked and 


Williams 


v 


Johnst 


on. 


measured was then ready to be put aboard; a storm arose 
that day, and, by 3 o'clock, the timber was lost in conse- 
quence of the storm. It is a hard case, but we think that 
the loss must fall on the defendant, as he was then the own- 
er of the property. 


Per Curiam, Judgment affirmed. 


REUBEN FOGGART ws. REUBEN BLACKWELLER & AL. 


An affirmation at the time of the sale of personal property is a warranty, if t 
appear from the evidence that the defendant did not mean merely to express 
an opinion, but to assert positively the soundness of the article sold, and that 
bidders should, upon the faith of that assertion, bid for the article as sound ; 
otherwise it is not a warranty, ' 

What was the intention is a matter of fact to be left to the jury. 

The cases of Erwin v Maxwell, 3 Murph. 241. Ayres v Parke, 3 Hawks, 
59, and Baum v Stevens, 2 Ited. 411, cited and approved. 


Appeal from the Superior Court of Law of Cabarrus 
County at Spring Term, 1844, his Honor Judge Batt e pre- 
siding. 

This was an action of assumpsit on a parol warranty of 
soundness in the sale of a negro, of the name of Matthias. 
The unsoundness of the negro was proved. This negro, to- 
gether with others, was sold at auction by the defendants, as 
the administrators of their father; and, as alleged by the 
plaintiff, when each negro was offered by the crier, he was, 
by the directions of the defendants, offered as a sound negro, 
until they came to one, who was injured in one of his feet, 
and him they directed to be sold as unsound, which was 
done. As to the terms or expressions used at the sale, there 
was conflicting testimony. His Honor instructed the jury, 
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that where a vendor of personal property used the word war-June, 1844 
rant or promise, or any other word or phrase, signifying that > | Foggart 
he undertook that the property was sound, it wasin lawa + 
warranty, and it would be the duty of the Court so to in- 
struct the jury ; but where the vendor used only words of 
affirmation that the property was sound, then it was a war- 
ranty or not, according to the circumstances of the case; and 
that it was a question of fact for the jury to say, whether the 
parties intended a warranty: that if the vendor, in af- 
firming the property to be sound, intended only to express 
an opinion that it was, leaving it to the purchaser to ascer- 
tain as best he might, whether the property were sound or 
not, then it was not a warranty ; but if the affirmation were 
made under such circumstances, as to induce those who 
heard it to suppose that something more than a mere expres- © 
sion of opinion was intended, then it would be a warranty. 

The jury found a verdict for the defendants, and the plain- 
tiff’s counsel moved for a new trial for mis-direction, insist- 
ing that the Court ought to have instructed the jury, that if 
they collected the defendants did not mean merely to express 
an opinion, but to assert positively, that the negro was sound, 
and that bidders should, upon the faith of that assertion, bid 
for the negroes as sound, then it would amount to a war- 
ranty; otherwise not. The Court, believing that the charge 
given was equivalent to that required by the plaintiff’s coun- 
sel, refused the new trial, and, judgment being rendered for 
the defendants, the plaintiff appealed. 


Caldwell and Hoke for the plaintiff. 


Osborne for the defendants cited Erwin v Maxwell, 3 
Murph. 241 ; and Baum v Stevens, 2 Ired. 411. 


Nasu, J. We agree with his Honor, that that there is 
no substantial difference between what, it is alleged, the 
Judge ought to have told the jury and what in fact he did _ 
say to them; and the only question before us is, whether, 
in the instructions so given, there was error inlaw. We 

A 
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June, 1844 think there was not. Although the charge was not as pre- 

cise as it might have been, we believe the law has been sub- 
vy _ stantially stated to the jury correctly. 

mar ha It is well settled by numerous adjudications, that there is 
no word or set form of words, required toconstitutea warranty 
in the sale of personal property—but wherever the words used, 
taken in connection with the attendant circumstances, shew 
that it was a part of the contract between the parties, that 
there should be a warranty, they will suffice—4 Ad. & E. 
473—3lst vol. Com. L, Rep., Pown v Barkham, 5 B. & 
A. 240., 7 vol. C. L. R., Sheperd v Kain, 2 Nev. & Mann. 
446., 28 vol. C. L. R., Freeman v Baker. These author- 
ities shew that every affirmation, made at the time of the 
sale of personals, is a warranty, provided it appears to have 
been so intended by the parties. A bare affirmation, merely 
expressive of the judgment or opinivn of the vendor, will not 
amount to a warranty—and the reason is,a warranty sub- 
jects the vendor to all losses arising from its failure, however 
innocent he may be—and this responsibility the law will not 
throw upon him by implication, except as to the title of the 
property. 

As it respects the value or soundness of the article sold, 
the law implies no warranty. The leading case in this State 
upon the subject of the warranty of personals is that of 
Erwin v Maxwell, 3 Murph. 241. In that case the plaintiff 
asked the defendant, if the horse he was about to let him 
have was sound, to which the latter answered he was. His 
Honor Carer Justice Tay tor, in discussing the subject, 
says, “to make an affirmation at the time of the sale a war- 
ranty, it must appear by evidence to be so intended, and not 
to have been a mere matter of judgment or_opinion.” In 
the case of Ayres v Parke, 3 Hawks, 59, the Court says, “an 
affirmation at the time of the sale is a warranty, provided it 
appears in evidence to have been so intended. Whether it 
was so intended, is a matter of fact to be left to the jury.” The 
last case on this subject is that of Baum v St 2 Ired. 
411. In its leading features it strongly resembles this. The 
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case states, that the defendant sold at public auction a number June, 1844 
of negroes, among whom was Jim, the one whose unsoundness "> 
was the subject of the suit—that, when the negro next to_ | 
Jim was offered, the defendant declared that he did not war- PM#kwe 
rant that negro as he was unsound—that when Jim was of- 
fered he proclaimed, “here is a young likely healthy negro.” 
His Honor, who tried the cause below, in the hurry of the 
trial, laying out of view the attendant circumstances and 
looking alone to the words of the defendant uttered at the 
moment of offering the negro, held that the words did not 
amount to a warranty. His Honor the Cu1er Justice, in 
delivering the opinion of this court, refers to the case of Er- 
win and Maawell, as establishing the true doctrine in cases 

of warranty. In commenting on the case before him, he 
proceeds, after stating the facts of the the ease, to.observe ; “it 
might not perhaps be considered as straining the words be- 
yound their obvious and natural sense, taking the whole to- 
gether, to hold that there was a warranty of the latter negro. 
But, at the least, it is highly probable the vendor so meant 

to be understood and so was understood ;” and closes by ob- 
serving, “ these we. think were all matters properly belorig- 
ing to the jury to whom they should have been submitted, 
with instructions, that if they collected the defendant did not 
mean merely to express an opinion, but to assert positively 
that the negro was sound, and that bidders should, upon the 
faith of that assertion, bid for the negro as sound, then it 
would amount to a warranty ; otherwise not.” 

We hold that the charge of his Honor below embraces, 
substantially, the principles adjudicated in the above cases. 
The principle, with which the charge closes, might have 
been more clearly expressed; but. whatever doubt might 
rest upon it is removed by what precedes it. In a previous 
part of the charge, the Judge informs the jury, that when it 
is a matter of fact for them to decide, before they find there 
is a warranty, they must be satisfied the parties so intended. 

It would be unjust to him and false to the rule of sound con- 
struction, to separate the parts of a continuous charge and 
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June, 1844 decide upon isolated portions. With the facts of the case this 
~ Court has nothing to do; any error into which the jury may 
have fallen was under the sole control of his Honor below. 

The judgment rendered below must be affirmed. 


Per Curiam, Judgment affirmed. 


STATE TO THE USE OF ELIZA JUSTIS es. GEORGE LEDBET- 
TER. 


In proceedings to charge the reputed father of a bastard child, the examination 
of the mother before the justices of the peace must appear, on the face of 
the proceedings, to have been taken within three years from the birth of the 
child—otherwise they will be quashed. 

If the County Court, on motion, refuse to quash the proceedings, the party 
may either appeal, or obtain a certiorari from the Superior Court. 

Where the defect, for which it is moved to quash the proceedings, may, consis- 
tently with the truth, be supplied at the instance of the State, it is competent 
to allow the necessary amendment. 

The cases of State v Carson, 2 Dev. & Bat. 368, and Slate v Robeson, 2 
Ired. 46, cited and approved. 


Appeal from the Superior Court of Law of Burke Coun- 
ty, at Spring Term, 1844, his Honor Judge Serre presi- 
ding. 

This was a proceeding to charge the defendant as the fa- 
ther of a bastard child of one Eliza Justis. The examina- 
tion of the mother, as returned by the magistrates, did not 
purport to have been taken within three years from the birth 
of the child; and on that ground the defendant, on the re- 
turn of the proceedings, moved the County Court to quash 
them. The motion was refused. The defendant then ap- 
pealed to the Superior Court, where a motion to dis- 
miss the appeal was made and over-ruled, and it was or- 
dered that the proceedings be quashed. From this decision 
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the Solicitor for the State appealed to the Supreme Court. June 1844 


Attorney General for the State. 
No counsel in this Court for the defendant. 


Rurrin, C. J. The opinion of the Court is, that the 
Judgment of the Superior Court is right. An order of filia- 
tion partakes so much of the nature of summary convictions 
before inferior tribunals, as to make it necessary, that it should 
not appear to have been founded on incompetent or insuffi- 
cient proof. If such defect appear upon the proceedings 
themselves, the order of filiation, founded thereon by the 
County Court, would be quashed by the Superior Court upon 
a certiorari. ‘That is the course of the common law in En- 
gland ; and, consequently, might be pursued here. An ex- 
amination is defective, which does not appear to have been 
taken within three years; for thatis a requisite prescribed in 
the statute. It follows, that the County Court is not bound 
to make an order of filiation upon such an examination, 
since in the Superior Court it would be set aside. But thie 
County Court may, and ought, at once to quash the proceed- 
ings, and leave the party to be proceeded against anew. If 
that Court will do that, the party might submit to an order 
of filiation in the first instance, and then obtain his certiora- 
ri to quash the order. But we think, likewise, a direct ap- 
peal from the refusal of the County Court to quash is a con- 
venient and proper method of proceeding, and in conformity 
with our judicial usages. It is a course that has been gene- 
rally practised here. It cannot be denied, that this is a de- 
fect, on which the accused may insist in some form or in 
some stage of the proceedings. ‘The question, therefore, 
chiefly concerns the mode and period for doing so. It is 
most appropriate, that it should be so done, as not to compli- 
cate this with other objections of a different nature, but to 
put the decision distinctly on the defect, in point of legality 
or sufficiency of the examination, on which the order of fili- 
ation was made or moved for, Accordingly, the Court held 
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June, 1844 in the case of the State v Carson, 2 Dev. & Bat. 368, that 


Biate 
v 


Ledbetter. 


if the accused, after taking an objection to the examination, 
which was erroneously overruled, proceed, under the statute, 
to take an issue to the jury, whether he be the father of the 
child or not, the defect is waived ; or, rather, that it might 
be supplied, on the part of the State, by other evidence on the 
trial of the issue. The verdict upon the issue constitutes ev- 
idence of the paternity, legally complete. Consequently, the 
accused is precluded from - objecting, that, if the order had 
been made before the verdict, or before he had asked for the 
issue, on which the verdict was rendered, it ought to have 
been quashed, as not being sustained by proper proof. The 
case there was, indeed, fully made out by the testimony of 
the mother on the trial of the issue; and therefore it was 
sufficient for the occasion to say, that the proceedings were 
not rendered erroneous by the defect in the original exami- 
nation, without deciding, whether that examination would 
have been evidence before the jury and would have been suf- 
ficient without calling the mother personally. But it has 
been since decided in the case of the State v Robeson, 2 
Ired. 46, that, upon the trial of an issue taken by the accus- 
ed, advantage cannot be taken of the defect, that the exami- 
nation does not state it to have been taken within three years, 
but that it is, notwithstanding, competent evidence, and, of 
course, prima facie, evidence to the jury, according to the 
act. This conclusion was considered as resulting from two 
considerations. One was, that it was necessary, in order to 
prevent surprize on the trial of the issue. 'The other, thatit 
deprived the accused of no advantage, inasmuch as, if he 
chose to rely on the objection, he might have taken it by way 
of a previous motion to quash, or, by delcining the issue, he 
would still be entitled to a certiorari to quash. The Act did 
not mean to compel the accused to put his case upon an issue 
as to the truth of the charge, as it might be found by a jury. 
That is an additional privilege and security for the the accu- 
sed ; leaving it still open to him to ask, in apt time and order, 
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that the proceedings should be quashed for intrinsic defects. June 1944 
If, indeed, the supposed father moves the County Court to” 5.4, 
quash for any defect, which may, consistently with the truth, — 

be supplied at the instance of the State, it is competent-to al- 

low the necessary amendment. But here no motion of that 

sort was made, and there is no ground for supposing that, in 

point of fact, this examination was taken within three years 

after the birth of the child. As it stands, the examination 

is insufficient ; and therefore the proceedings were rightly 
quashed. 


Per Curtram, Judgment of the Superior Court af- 
firmed. 


STATE TO THE USE OF SUSANNAH JUSTIS vs. GEORGE 
LEDBETTER. 


In the case of a proceeding against the putative father of a bastard child, an 
examination of the mother, which does not appear to have been taken on 
oath is radically defective, and the procedings should be quashed. 

The preceeding case, of the State v Ledbetter, referred to and approved. 


Appeal from the Superior Court of Law of Burke Coun- 
ty at Spring Term, 1844, his Honor Judge SetT.e presi- 
ding. 

This was a proceeding to charge the defendant, as father 
of a bastard child of one Susannah Justis. The examina- 
tion of the mother did not purport to have been on oath, 
nor to have been taken within three years after the birth of 
the child. The defendant was bound to the County Court; 
and he appeared and moved that the proceedings should be 
quashed. 'That was refused, and he appealed to the Superi- 
or Court, where the motion was allowed, and therefrom the 
Solicitor for the State appealed. 
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June 1844 


State 
v 
Ledbetter. 


IN THE SUPREME COURT 


Aitorney General for the State. 
No counsel in this Court for the defendant. 


Rurrin, C.J. Ina previous case at this term, State v Led- 
better, ante p. 242, we have given our reasons for affirming 
a similar judgment, quashing proceedings in bastardy, where 
the examination did not appear to have been taken in due 
time. The present is still a stronger case; since it is unques- 
tionable, that an examination, not appearing to have been ta- 
ken on oath, is radically defective. 


Per Curiam, Judgment affirmed. 


THE STATE vs. JAMES HART. 


A person is indictable for buying from or selling to a slave, on his own ac- 
count, even if the owner of the slave has given his permission for that 
purpose, unless that permission be in writing. 

An authority cannotbe given by any person to the slave of another to sell 
an article, though that article be the property of the person giving the per- 
mission. 

Where an indictment charges both a selling by aslave and a selling fo a slave 
in the same count, advantage cannot be taken of this, though not strictly 
proper, by a motion in arrest of judgment. After trial, at least, such a 
defect in form iscured by our Statute of amendment, Rev. Stat. c* 35, s. 
12. 


Appeal from the Superior Court of Law of Northampton 
County at Spring Term, 1844, his Honor Judge Pearson 
presiding. 

The defendant was indicted in one count for trading with 
a slave, by buying from him a parcel of cotton, and by sell- 
ing to him spirituous liquors; for which the slave had no 
permission in writing from his owner or manager. 

On the trial the case was, that one Kee, in whose service 





the slave in question was, suspected that the defendant indu- June, 164 
ced the slave to steal his cotton .and traded with him for it; ¢ 
and, with the view of detecting the defendant, Kee directed 
the slave, on a particular night, to take a bag of cotton to 
the defendant’s house, and see if he would trade for it, and 
he requested two white persons to watch the defendant’s 
house, in order to prove the trading, if it should take place. 
As directed, the slave took a bag of cotton; and he also took 
an empty jug to the defendant’s house, abont two hours be- 
fore day in a very dark night. ‘The two persons, whom Kee 
had engaged to watch, saw the negro within about thirty 
yards of the house, with the bag of cotton and jug. At that 
place those persons stood, and then they saw the negro go up 
to the house and heard him call the defendant two or three 
times ; when the door was opened by some person, but it was 
so dark that they eould not distinguish persons at that dis- 
tance. After a short time the slave returned to the men, who 
were watching, with his bag empty’ and with about one 
quart of spirits’in his jug. 

Upon this evidence, the counsel for the prisoner insisted, 
that as the trading with the slave was with the privity and 
consent of the owner of the cotton, the defendant could not be 
convicted. But the Court, leaving it to the jury ‘to find, 
whether the defendant bought the cotton from and sold the 
spirits to the slave, instructed them that, supposing those 
facts to be true, and that the defendant was ignorant. that Kee 
had sent the slave, the defendant was guilty within the mean- 
ing of the Act of Assembly, notwithstanding Kee might 
have directed ‘the slave to take the cotton, as stated by the 

Allorney General for the State. 

Badger and Bragg, for the detnsieatt, sethented Ist. 
that he should have been acquitted because of the consent of 
the owner, and cited Roberts v Erwin, 2 Hawks.48; Regina 
v Johnson, 41.C. Law Rep. 123—Secondly, in arrest of 
judgment, because of the as Uenininaiime enn 
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June, 1844 ing cotton and selling spirituous liquors, and cited Arch. 
State CTim: Pl. 30. Commonwealth v Simons, 2 Mass. Rep. 
v  163—U. States v Sharp, 1 Peters’ Cir. Ct. Rep. 131; State 
Hany Smith, 1 Murph. 213; Statev Baldwin, 1 Dev. & Bat. 


195. 


Rurrtin,C. J. Ifthe position taken for the defendant 
were true, it would not entitle him to an acquittal of the 
charge of selling to the slave spirituous liquors ; since the 
ownergave no consent, that the slave might buy spirits, but 
only that he should carry the cotton for sale to the defen- 
dant. 

But we do not think it proper to put the case on that point; 
since the opinion of the Court is, that in relation to the deal- 
ing for the cotton also, the defendant is guilty of the offence 
created by the Legislature. .The act, Rev. Stat. c. 34, sec, 
75, & 77, expressly forbids all trading with slaves for the ar- 
ticle of cotton and many others; and then, by way of provi- 
so, it makes it lawful in the day time (Sundays excepted) to 
buy this and some other articles from a slave, if he have a 
permission in writing from his owner or manager to dispose 
of the same. 

It may be remarked here, in the first place, that, according 
to the terms of the instruction prayed-for, it is certainly er- 
roneous ; since it puts theright of the defendant to an acquittal 
on the single ground, that theowner of the article sold by the 
slave gave his consent to the sale, without any referenceor 
regard to the circumstance, that the owner of the slave did or 
did not give his consent, that his slave might make the sale. 
Clearly, an authority cannot be given by one person to the 
slave of another to sell even the goods of the former, so as to 
exonerate the purchaser from the slave from the penalties of 
the law. One of the evils of trading with slaves is, the temp- 
tation to them to leave their owners’ service, and, breaking 
their natural rest, to become night walkers and vagabonds. 
The permission of the owner or manager is, therefore, indis- 
pensable to the lawful dealing with a slave, for any article 
whatever. 
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In this case, indeed, the owner of the cotton and the owner June, 1844 


of the slave was the same person; and, therefore, probably 
the counse] was not more particular as tothe terms, in which 
he prayed the instruction tothe jury. But the Court is of 
opinion, that even in respect to that state of facts, the instruc- 
tions of his Honor were correct. ‘The effect of the construct 
ion, placed on the act for the defendant, would be virtually to 
strike from it the words “in writing.” ‘Those words consti- 
tutea substantive provision of the statute, and they cannot 
therefore be disregarded. Although the interest of the owner 
of the slave is one of the matters within the purview of the 
act, yetit isnottheonlyone. ‘Therefore his consent, merely, 
will not authorise a person tatrade with his slaves. ‘The un- 
lawtul trading is punishable, both By indictment and by a pen- 
ality. Even the penalty is not given to the owner, but to any 
person suing for it—one half to his own use and theother 
half tothe wardens of the poor. Hence it is obvious, that the 
purpose was not merely to protect the owner from practices, 
which tend to diminish the fidelity and services of his slave, 
but also to protect the community from such dealings with 
those persons, as may prebably induce them to commit dep. 
redations upon others as well as their owners, and render 
their detection difficult. ‘The trading with slaves is an ac- 
knowledged common mischief. Henee, even the consent of 
the owner in wtiting is not sufficient, to justify the trading 
with a slave for a forbidden article in the night time. So, if 
the trading be in the day time, the permission is distinctly 
required to be in writing. ‘The express provision of theact 
ts decisive of the question. ‘The policy of the act likewiseen- 
iorces a literal obedience to it. ‘The purposes wére to remove 
all doubt, m every case,upon the question of fact, whether 
the owner gave his consent to the particular trading, by re- 
quiring it to be expressed in writing, and nothing short of it 

and also to facilitate the discovery of any petty thefts, by 
slaves by the readier tracing of their dealings, as specially 
authorized by a written permission. It intended to deprive 
a person trading with a slave of al) pretext of good motives 


Vv 
Hart 
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Jane 1844 or of innocent mistake, in supposing that the slave had the 

Sia, owner's leave, by laying down as a_plain rule, that such li- 
vy eense can only be given in writing—which is a warning to 
Hes 411 who deal with a slave upon any less authority. 

It was said, however, in the argument here, that it should 
have been left to thejury to say, whether the slave did not 
inform the defendant, that his owner had sent him to sell 
and buy for his master; and thence to infer, that he dealt 
with the slave as the agent of the owner and on the account 
of the latter. 

It seems otherwise tothe Court. For, assuming that the 
owner may constitute his slave his agent orally, and that one 
may deal with the slave on the aecount of the master, yet in 
this case it was not pretended on the trial, that this was a dea- 
ling of that character. No such point was made in the defence. 
The hour and darkness of the night, the quantity of cotton, 
the barter for spirits and other circumstatices, so plainly 
pointed to a trading with the slave on his own account, and 
as for cotton, which he claimed and disposed of as beloug- 
ing to himself and not to his owner, that the defendant 
could hardly have expected a favourable finding by the jury 
on that point; and therefore he did not make it. On the con- 
trary, he contended simply, that the trading with the slave, 
even on the slave’s own account, was not criminal because 
the owner’s oral consent made it lawful. His Honor, there- 
fore, did not err in omitting to submit to the jury a point of 
defence, which the accused. did not set up for himself; and 
especially one, to which there was no evidence, but rather 
the contrary. If, in truth, the, dealing, in the absence of the 
owner, purported to be for cotton of the slave or on his, the 
slave’s, account, as we must take it to have been, the Court 
is of opinion, that the most direct consent of the owner, 
whether known or unknown to the party, will not justify it, 
unless it be given in writing. We therefore think the con- 
viction proper. 

There was then a motion in arrest of judgment, on the 
ground of duplicity in the indictment, in charging both the 
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buying of the cotton and the sale of the spirits in the same June, let¢ 
count. We should have more approved of an indictment ———~ 
more direct and simple, by laying those acts indifferent ““*” 
counts; and we must express our regret that such experi- -Hart 
ments and departures from established precedents should be 
attempted. But we believe that, although the indictmentis 

not so creditable to the pleader, as one would have been that 
conformed to the precedents, it is nevertheless substantially 
sufficient to authorize judgment. It is laid down by Mr. 
Archbold, Crim. Plead. 55, that at common law it is ex- 

tremely doubtful, if duplicity can be made the subject ofa 

motion in arrest of judgment or a writ oferrer. If so, asa 

matter of form, the defect must certainly be cured by our 

Statute of amendments. Rev. Stat. c. 35,s. 12. Each 

charge is here expressed in.an_ intelligible and explicit man- 

ner, and as the defendant went , to trial on it, he is bound by 

the result. The Court therefore perceives no error in the 

record. : , 


Per Curiam, Ordered to be certified accordingly. 


ELISHA KING & AL. vs. ELIAS E. CANTREL & AL. 


Where A. gave en absolute bill of sale to B- for a horse, with a parol agree- 
ment that A- might redeem the horse, the contract was fraudulent and void 
as against the creditors of A.; but if A. subsequently sells the horse to B, 
bona fide and for a valuable consideration, before any lien of the creditors 
attaches, this sale is not affected by the previous fraudulent contract, but 
is valid against the creditors. 

The case of Martin vs. Cowles, 1 Dev. & Bat. 29, cited & approved. 


Appeal from the Superior Court of Law of Henderson 
County at Spring Term, 1844, his Honor Judge Serre 
presiding. 

This wasan action of trover brought to recover a horse. 
On the trial it was proved, that a man by the name of Step, 
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June, 1844 being indebted to the plaintiffs, conveyed to them, by a deed 
King. % sale, the horse in dispute. ‘This deed, though absolute on 
pu 4 its face, was accompanied by a parol agreement, giving to the 
said Stepa right to redeem the horse. The plaintiffs took 
possession, and, while soin possession, came to a new agree- 
ment with Step, as they alleged, for the absolute purchase of 
the horse for the sum of one hundred dollars, and produced 
one witness to prove it. ‘The defendants alleged and proved 
that the said Step was indebted to the defendant Kimzey, 
who had reduced his claim to a judgment before a magistrate 
and taken out an execution against Step, and that he had 
placed this execution in the hands of the other defendant 
Cantrel, who was a constable, and who, by his direction, lev- 
ied on the horse in dispute and sold it as the property of 
the said Step. It was shewn, that, at the time of the levy, 
the horse was in the possession of the plaintiffs, and that it 
was so after thealleged purchase by the plaintiffs from the 
said Step. On the part of the defendants it was denied, that 
this new contract for the absolute sale of the horse had ever 
taken place, and they produced, as a witness, Step himself, to 
prove, that he offered to let the plaintiffs have the horse for 
$100, which offer they declined, but they expressed a wil- 
lingness to give $80, which sum Step would not take, and 
that no bargain was in fact made. 

It was admitted by the parties, that the bill of sale was in 
law fraudulent and void, as to the creditors of the said Step ; 
but the plaintiffs rested their claim to a verdict on the subse- 
quent contract for the purchase of the horse. ‘The defendants 
insisted, that, as the original contract between Step and the 
plaintiffs was, as to the creditors of Step, fraudulent and void, 
the subsequent contract, if it did take place, was equally so, 
but they denied that any such contract had been made. 
His Honor instructed the jury, that, if the testimony of 
Step was believed by them, the defendants were entitled to a 
verdict in theirfavor. If, however, they believed from the 
evidence of the plaintiffs, that the subsequent sale did take 


place, as they alle it was a valid sale and they should 
give their verdict for the plaintiffs. 
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The jury found a verdict for the plaintiffs, and a new tri- Jane, 1844 
al having been moved for and refused, and judgment pro-"y. 
nounced pursuant to the verdict, the defendants appealed. v 


Cantrel. 
No counsel for the plaintiffs in this Court. 
Alexander & Hoke for the defendants. 


Nasu, J. We see no error in the charge of the Judge. 
The bill of sale, made by Step to the plaintiffs, being abso- 
lute on its face, was, in law, frandulent and void as to the 
creditors of Step, in consequence of the private agreement for 
the redemption of the horse. But the parties were not for- 
bidden to enter into a new contract for the sale of the horse ; 
and, if made in good faith and for a valuable consideration, 
the new contract would not be contaminated by the fraud in 
the first. It could not give a legal existence to the bill of 
sale, but was in itself valid: Thus where securities, given 
upon an-usurieus loan, have been destroyed by mutual 
consent, a promise by the-borrower to repay the money bor- 
rowed with legal interest is binding. Barnes v Hedly, 2 
Taunt 184. If real property be sold, with a view to defeat 
or delay or hinder the creditors of the vendor, as to them it 
is fraudulent and void, but between the parties the deed is 
binding, and the fraudulent grantee has a title and a right to 
sell; and if he does alienate toa purchaser, ignorant of the 
fraud, for a. valuable consideration, the innocent, vendee 
will hold against the ereditors of the first vendor. Martin v 
Cowles, 1 Dev. & Bat. 29. The principles established by the 
above cases shew, that, although the bill of sale was void, as 
against the creditors of Step; yet the subsequent contract 
was valid, if made in good faith and before the levying of the 
execution by the defendant Cantrel. Such were the instruc- 
tions of his Honor to the jury, in which we think there is 
no error. 


Per Curiam, | Judgment affirmed. 
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SARAH HAYS vs. SAMUEL SMITH. 


June, 1844 When a demand is made for payment of an agent, who has collected money, 
~ and he fails to pay, that failure isin law a refusal to pay, so as to entitle the 
principal to his sction against the agent. 

Appeal from the Superior Court of Law of Buncombe 
County at Spring Term, 1844, his Honor Judge Sette pre- 
siding. 

This was an action of assumpsit. The declaration con- 
tained two counts. First, on a special promise and underta- 
king, that, in consideration the plaintiff would trust and con- 
fide to the defendant’s care a note for $80 against one New- 
land, he, the defendant, would use ordinary diligence in col- 
lecting and paying over the same ; whereupon the said note 
was put into his hands for collection, and he had failed, 
through gross negligence, te collect and pay over the same. 
The second count was for money had and received by the 
defendant to the plaintiff’s use. Plea, non assumpsit. The 
evidence was, that a note against Newland for $80 was.put 
by the plaintiff into the’ hands of the defendant to collect, 
and that he undertook to collect the same, and_.that 
he subsequently acknowledged he had received $60 of 
the money. It was also in evidence, that the defen- 
dant delivered up this note to the debtor and ~ gave 
him a receipt for the amount; and that he received from 
Newland a note of one M’Craw for $800, out of which he 
had collected $640. ‘The plaintiff, by her agent, demanded 
of the defendant the money due to her. He failed to pay it, 
stating that he had not the money by him. The court char- 
ged the jury upon the first count, that if the defendant omitt- 
ed to collect the debt from Newland, by failing to use such 
diligence as a man of common and ordinary prudence would 
use in the management of his own business, then the plain- 
tiff was entitled to recover. On the second count the court 
charged the jury, that, if the defendant had collected the 
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debt from Newland or any part of it, the plaintiff was enti-June,19¢¢ 

tled to recover such part. And the Court charged, that the yoy 

demand, which was made on the defendant, was sufficient.. + 
The jury gave a verdict for the plaintiff for the amount of 

the note and interest. Judgment was rendered accordingly, 

and the defendant appealed. 


No counsel appeared for either party in this Court. 


Dantet, J. We have examined the whole charge of the 
Judge, and it seems to us to be free from any error in law. 
When the demand was made, the defendant, it is true, did 
not deny the debt, but he failed to pay it; and that failure, 
in law, was a refusal to pay, so as to enable the plaintiff to 
commence her action. 'The judgment must be affirmed. 


Judgment affirmed. 















Per Curtram, 






THE &TATE TO THE USE OF WILLIAM P. LONG & Ald ws. 
JOHN NORCOM AND OTHERS. 


A testator devised certain slaves to three of his daugtiters and to a child (then 
in ventre sa mere) to be divided at a designated period, and then directed, 
“And if either of my daaghters or the child which my wife now appears 
pregnant with, as aforesaid, should die, after the division, without lawful is- 
sue, it is my will that such part should be equally divided between my wife. 
and my surviving children.” The child afterwards born (a son) died, after 
surviving him. Held, that the limitation over was good as to the mother 
and the two surviving daughters; but that it did not extend to the children. 
of one of the daughters who had died before the sons 

The cases of Threadgill v Ingram, \ Ired. 577, and Skinner v Lamb, 3 Ired, 

155, cited and approved. 





















Appeal from the Superior Court of Law of Perquimons 
County at Spring Term, 1844, his Honor Judge Battey 
presiding. 






6 
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June, 1844 This was an action of debt upon an administration bond 
executed by the defendant John Norcom and the other de- 
v  fendants as his sureties for his administration on the estate 
“of William Long, dec’d, the execution of which was admit- 
ted. The breach assigned was the failure to pay the relators 
their respective distributive shares. 'The evidence establish- 
ed the following case. In the year 1817, Thomas Long 
made his will, and bequeathed several slaves to three of his 
daughters, Mary, Sarah and Harriet and to the child or chil- 
dren with which his wife was supposed to be pregnant, to 
be divided among them when his daughter Sarah arrived to 
the age of sixteen years. Sarah did arrive to the age of 
sixteen years, and the slaves were divided among the lega- 
tees agreeably to the testator’s will. William, the defen- 
dant’s intestate and the son who was in ventre sa mere at 
the date of the will, afterwards died without issue, leaving 
brothers and sisters surviving him, the children of the testa- 
tor. The two relators in this suit are the children of a broth- 
er and sister of William Long, the defendant’s intestate, who 
died before him. The testator, Thomas Long, by his will 
made the following limitation of the property bequeathed as 
above: “ And if either of my daughters or the child which 
mry wife now appears pregnant with, as aforesaid, should die 
after the division, without lawful issue, it is my will that 
such part should be equally divided between my wife and 
my surviving children.” 'The question, before the Court 
was, whether the two relators were entitled to have any por- 
tion of the slaves, which their uncle William derived from 
his father under the above bequest. The Judge was.of o 
pinion that they were not entitled to any part of the said 
slaves. 
_'The jury under the instructions of his Honor rendered a 
verdict for the defendants, and judgment being given accor- 
dingly, the plaintiff appealed. 


No counsel in this Court for the plaintiff. 
Thomas F. Jones for the defendants. 
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Dante, J. We concur in opinion with the Judge of the Jats, 1904 
Superior Court. The executory limitation over to the wife aur 


and surviving children, on the death of his son, William 
Long, without issue, was not too remote. We have herto- 
fore decided in several cases in this Court, that such a limita- 
tion was good; Threadgill v Ingram, 1 Ired. 577, Skinner 
v Lamb, 3 Ired. 155, and the cases there cited. The relators 
are not any of the surviving children of the testator 'Thom- 
as Long at the death of William, and therefore they have no 
interest in the said legacy, which was given, first to William 
Long, and then over to the surviving children of the testa- 
tor. 


Per Curiam, Judgment affirmed. 


JOHN WHITEHEAD os, GILBERT POTTER. 


Mutual promises constitute a good consideration for a contract. 

In general a mere agent, who makes a contract in behalf of another, cannot 
maintain an action thereon in his own name, either at law or in equity. 

But where the agent, who makes a contract, has a beneficial interest in its per- 
furmance for commissions, é&c. as in the case of a factor, a broker or auc- 
tioneer, or a captain of a ship for freight, he may sustain an action in his 
own name, although the principal or owner might sue in his own name. 

The consent of the principal or owner is not necessary to enable the agent, in 
those cases, to sue in his own name: jt is implied from the nature of the a 
gency. 

Tho case of Hurlburt v Simpson, 3 Ired. 236, cited and approved. 


Appeal from the Superior Court of Law of New Hano- 


ver County, at the Special Term, in January, 1844, his Honor 
Judge Manty presiding. . 

This was an action on the case, brought to recover dama- 
ges for the failure of the defendant to fulfil an argreement to 


deliver certain lumber, specified in a writing signed “Gil- 


bert Potter,” of which the following is a copy, viz: 


v ~ 
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Jane 1644 “Memorandum of Lumber for schooner Jane, Captain 
Whitehead John Whitehead. 
5m. 1 inch boards, 
. 5“ 1} inch boards, 
3 14 inch boards, 
3“ 2 inch boards, 


Potter. 


16“ and from 2 to 4m. ft. of flooring orenough to 
fill up, at 16 dollars. All to be of the best quality, clear of 
sap, and other defects, knots, &c., and from 25 to 32 ft. long, 
greater proportion of latter length. 

I will furnish the above order at 14 dollars. 
(Signed) GILBERT POTTER.” 


The proof was, that the Schooner Jane, owned in the 
West Indies and sailing for the benefit of her owners, came 
into the port of Wilmington. The plaintiff, being the mas- 
ter thereof, consigned to P.K. Dickinson, a merchant of the 
latter place. Dickinson being absent from home, his agent, 
T. F. Gause, the superintendent of his saw mill, undertook 
to aid the master of the vessel in procuring such a lot of lum- 
her as he wanted. After some enquiry among the owners of 
saw mills in the place, and a failure to meet with any offer, 
which it was deemed advisable to accept, it was agreed be- 
tween the master and Gause, as the agent of Dickinson, that 
the latter should furnish the lumber required. While this 
agreement was being fulfilled, the parties understood that the 
defendant had declared, that he would furnish the lumber on 
much more advantageous terms. Whereupon the master and 
Gause came to an understanding to try the defendant, and, if 
he would furnish the lumber as reported, theiragreement was 
to be cancelled, Gause then wrote the memorandum above 
set forth, and gave it to the plaintiff, who went to the defen- 
dant (Potter) and returned with it signed byhim. The ves- 
sel was then removed from Dickinson’s wharf to Potter’s, and 
neither Dickinson nor his agent Gause had any further con- 
nection with the transaction, except that Gause went with 
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when Potter, through his agent (a man by the nameof Thurs- 
ton) was sawing lumber to fulfil his engagement, the plaintiff 
was taken to the yard and shewn a specimen of the lumber. 
This lumber was not according tothe memorandum between 
the parties, but the plaintiff said, after rejecting some that was 
exhibited to him, that other portions with knots no larger 
than a twenty-five cent piece “ would do.” Afterwards, up- 
on a requisition on the part of the plaintiff that he might have 
the lumber delivered to him, as agreed, the defendant's agent, 
who proved himself fully authorized for that purpose, went 
with the plaintiff into the yard, and offered to make a delive- 
ry; but the plaintiff refused to proceed, unless the defendant 
himself would come out and superintend it. In connection 
with this part of the case, the agent, Thurston, stated, that 
there was not lumber enough sawed, of the quality in the me- 
morandum, to satisfy the same, but there was enough (he be- 
lieved) of a quality equal to that, which the plaintiff had said 
“ would do,” as above stated, and he was then proceeding to 
saw. Afterwards, on the same day, the plaintiff made a de- 
mand of the defendant, that he would deliver him the lum- 
ber as agreed, and the defendant replied, that “ the plaintiff 
had already bothered him so much, he intended to have no- 
thing more to do with him.” It was further in proof that 
lumber, of the description specified in the memorandum, 
was worth from 25 to 30 dollars per thousand instead of 16, 
and that the vessel was detained at the wharf of the defen- 
dant, waiting for the performance of his engagement several 
days, and that from 7 to 8 dollars per diem was a customa- 
ry demurrage. 

The defendant’s counsel contended that, the plaintiff was 
not entitled to recover, because the paper writingexhibited 
was no evidence of any contract—that it wasa mere propo- 
sition on the part of the defendant, containing no evidence of 
its acceptance by the plaintiff, and no consideration to sup- 
portit, He further contended that there was no evidence, 





the plaintiff to a lawyer’s office, when the plaintiff took coun- June 1844 
sel about the bringing of this action. After a few days, andl whivehead 













Potter. 
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Jane, 1844 with whom the contract was made—that the connection, in 
WI P : , Which the words, “Captain John Whitehead,” are inserted 


Puan 


in the paper, shews they were used merely as a description of 
the vessel, to which the lumber was to be furnished, being 
the common mode of stating the name of the master of the 
vessel to designate and distinguish her from any other vessel 
of the same name. He further insisted, that, as there was no 
evidence ofan express contract between John Whitehead and 
the defendant, the suit should have been brought in the 
name of the owner or owners of the vessel ; and that, if the 
suit could have been brought in the name of the agent, it 
should have been brought in the name of P. K. Dickinson, 
the consignee, who, for this busiuess, was the agent of the 
owners, and nof the captain. The defendant’s counsel further 
contended that the plaintiff could not recover, for that, accord- 
ing to the proof, the defendant made a tender of the lumber 
or an offer to deliver it, which the plaintiff refused. Further, 
that the plaintiff had altered the contract, by stating to the de- 
fendant’s agent that lumber of a different quality would an- 
swer, and the proof was, that, at the time of the tender, the 
defendant had ready to deliver a sufficiency of lumber in 
quantity and quality, such as the plaintiff had said would 
answer. And further, that the defendant was then ready and 
profiered to deliver, according to the usage of the place, the 
lumber required by the letter of the contract, even if there 
had been no alteration: that there was no date to the paper, 
and no specified time, within which the lumber was to have 
been delivered, and, according to the usage of the place, he 
could not be required to deliver it all at one time; and it was 
in proof that he was then sawing to fill the order or bill. And 
finally, the defendant’s counsel contended, that, if entitled to 
recover at all, the plaintiff could claim nothing more than 
nominal damages. 

The Court instructed the jury to inquire, first, whether 
there had been an engagement on the part of the defendant 
with the plaintiff to furnish to him the lumber contained in 
the bill or memorandum, In considering this point it was 
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therein specified for the schooner Jane, but also all other tes- 
timony bearing on the point, such as the conduct and acts of 
the parties and their language -when together—that no par- 
ticular form of words was necessary to complete a bargain 
between two persons and to make it bindingupon both. If 
Whitehead, acting as the agent of the owners, and Potter 
agreed together, the latter to furnish and the former to re- 
ceive at a stipulated price the lumber in question, it would 
constitute a contract obligatory on both parties, and such a 
contract might be sued upon by the agent in his own name. 
If this point were decided in favor of the plaintiff, it would 
then become necessary for the jury to inquire, in the second 
place, whether the contract had been performed by the de- 
fendant—and if not, whether his failure was in consequence 
of a refusal on the part of the plaintiff to accept the lumber, 
when it was tendered tohim. For if the defendant refused 
to fulfil his engagement, there being no misconduct on the 
part of the plaintiff, the plaintiff would have a right to recov- 
er. But if there was no such refusal, and the lumber accor- 
ding to the specifications in the bill was sawed and tendered, 
or was being sawed and supplied or tendered with reasona- 
ble dispatch, he would not be entitled to recover. The jury 
were further informed, that it would be in the power of the 
parties, upon any consideration of profit or convenience to 
the plaintiff or of inconvenience to the defendant, to alter the 
agreement and make it less burthersome to the defendant, 
and it was for the fury to inquire how this was. If there was 
a re-adjustment of the contract, and lumber according to this 
arrangement was sawed and tendered or offered to be tender- 
ed, and refused by the plaintiff; or if, while the defendant 
was going on, fairly and with reasonable dispatch, to fulfil 
such new agreement, the completion of the sawing and 
delivery was dispensed with by the plaintiff (he refusing to 
accept it), he would not be entitled to recover. The 
jury were also told, that it was in law competent for 






proper for them not only to take into view the iene t 
which of itself imported only a promise to furnish the lumber yo 4 


Petes 
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Jane, 1044 any one to transact business in all its stages, through 
wi te Whitehead *2 agent. The defendant therefore could not only enter 


Peter. 


into contracts, through the instrumentality of his agent, 

Thurston, but could through the same means reform them 
and at all times fulfil and discharge them. For example, it 
was not necessary that the defendant should in person make 
a delivery or tender of the lumber—it was sufficient if he did 
so through his agent. Thus upon the whole case the jury were 
told, the defence depended upon the result of their enquiries 
as to whether the contract was fulfilled, and if not, whether 
its fulfilment was dispensed with by the plaintiff. If the 
contract was made and not performed by the defendant, and- 
its performance not dispensed with by the plaintiff, the plain- 
tiff would be entitled to recover—otherwise not. Upon the 
measure of damages the Court informed the jury, that should 
they determine, under the instructions given, that the plain- 
was entitled to a verdict, it would be establishing in sub- 
stance that he was entitled to the benefit of his bargain, and 
it would therefore seem to follow, that the damages should 
be equal to the difference between the price agreed to be giv- 
en and the real value of the lumber contracted for—added to 


such sum as would be reasonable, by way of demurrage, for 
the delay occasioned to the plaintiff by the defendant’s.con- 
duct. There was a verdict for the plaintiff, and after a mo- 
tion for a new trial which was over-ruled, and a question as 
to the taxation of costs, which is not distinctly stated in the 
case sent up, judgment was rendered for the plaintiff, and the 


defendant appealed. 


Strange for the plaintiff. 
No counsel in this Court for the defendant. 


Nasu, J. It was objected by the defendant, that the pa- 
per (recited in the case) contained no evidence of any con- 
tract, but was a mere proposition on the part of the defend- 
ant to supply the lumber, and contained no evidence of its 
acceptance by the plaintiff and no consideratien to support 
it. It was by the presiding Judge left to the jury, as a mat- 
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ter for them to decide, whetherfrom the paper and the atten- June, 1844 
dant circumstanees, the parties intended to enter into an ®~ Whitehead 
greement, and had so done, for the sale and purchase. of the — v 
lumber specified in the contract—if so, that it wasa valid P™* 
contract and upon a sufficient consideration in law. In this 
instruction we do not perceive that the judgeerred.. ‘The ob- 
jection admits that the paper contained a proposal on:the 
part of the defendant to furnish the lumber, and it was:prop~’ 
erly left to the jury to say, whether it had been. aceepted by 
the plaintiff; and the jury were directed to the attendant cir- 
cumstances, to the acts of the parties to guide them... What 
were they ? The object of the plaintiff was to make a con- 
tract for the lading ot the Jane with lumber—this paper is 
drawn up for the purpose of iniorming the.defendant of the 
quantity and description of the lumber required, to see if-he 
would furnish it upon cheaper terms than Gause would— 
the plaintiff brings it back. with the endorsement signed by 
the defendant—and the Jane is immediately removed to the 
wharf of the defendant, where his saw mill is. ‘These cir. 
cumstances ‘were strong evidence to prove, that the proposal 
made by the defendant was accepted by the plaintiff, and-of 
a promise in law upon the part of the plaintiff to pay the pro- 
posed price for the lumber on its delivery. -'This constituted 
a perfect contract, the mutual promise being in law a suf- 
ficient consideration. Hurlburt v Simpson, 3 Ired. 236. The 
defendant then insisted, that as there was no evidence of an-ex- 
press contract between the plaintiff and the defendant, the 
plaintiff could not maintain an action in his own name, but 
that it ought to have been brought in the name of the own- 
ers of the vessel or of P. K. Dickinson, to whom she had 
been consigned. The Judge instructed the jury, that if 
Whitehead, acting as the agent of the unknown owners, 
made the contract with the defendant, the action was prop- 
erly brought in his name. We think this instruction was 
proper. itis true, that, in general, a mere agent, who makes 
a contract in behalf of another, cannot maintain an action 

er 7 . ok 
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Jane, 1844 thereon in his own name, Pigott v Thompson, 3 Bos. & Pull. 
Whitehead 147—not even in Equity. Jones v Hart's Ex’rs., 1 Hen. 


Peter 


& Mum., 471. But where an agent has a beneficial interest 
in the performance of the contract for commissions, &c., as 
in the case of a factor, a broker or an auctioneer, or a cap- 
tain of a ship for freight, he may. sustain an action in his 
own name, although the principal or owner might sue in his 
own name, Eccleston y Clipsham, 1 Saund. 153. Note 1. 
Anderson v Martindale, 1 East. 497. Nor is the consent 
of the principal or owner necessary to enable the agent, in 
those cases, to sue in hisown name, It is implied from the 
nature of the agency. Suarille v Roberts, 1 Ld. Raym. 380. 
All valid epntracts must be mutual, If the defendant had 
tendered to the plaintiff the lumber as agreed, or had actual- 
ly delivered it on board the Schooner Jane, could he not have 
maintained an action against Whitehead for the breach of the 
contract in the one case, and an assumpsit in another? Lorp 
MansFiexp, in the case of Rich v Coe and others, Cowp. 
639, says, “ Whoever supplies a foreign ship with necessaries 
has a treble security, Ist, the person of the master; 2dly, the ship 
itself ; and, 3dly, the personal security of the owners,” and 
that the master is personally liable as making the contract. 
It follows, as a necessary consequence, growing out of the 
nature of a contract, that if he can be sued for the breach of 
the contract, he may on his part also sue fora breach. As 
to P. K. Dickinson, the action could not have been brought 
by him, for he was an entire stranger to the contract. It 
was not made by him, nor for him, for he had never accept- 
ed the consignment of the vessel, and was therefore not the 
agent of the owners, 

The defendant further contended, that the plaintiff had al- 
tered the contract, by saying to the defendant’s agent, that 
hamber of a different quality would answer—that the defen- 
dant had a sufficiency of lumber, beth in quality and: quan- 
tity, to fulfil his contract as it had been altered, and did ten- 
der it to the plaintiff, who refused to receive it; and further, 
if the contact had not been a}tered, the defendant was ready 





and proffered to deliver, according to the usage of the place, June, 1044 
the lumber as called for in the original - contract-—that he wiinseda 
was then sawing to fulfil the order or bill—and that he could 
not according to the usage of the place, be required to deliv- 
er it all at once, as no time was specified in the order. Up- 
on these points the Judge left it to the jury to say, whether 
the agreement wasaltered and a new contract made between 
the parties—that they were competent to do so—and if. the 
contract was altered, and lumber, according’ to the new ar- 
rangement, was sawed and tendered by the defendant, or of- 
fered to be tendered, and was refused by the plaintiff—or if, 
while the defendant was going on with reasonable dispatch 
to fulfil such new agreement, the completion of the sawing 
and delivery was dispensed with by the plaintiff, he could 
not recover. ‘The Judge charged the jury to the same effect 
as to the original contract, and wound up his charge 
by stating. to the jury as follows: “'Thus upon the whole 
case, the defence depended upon the result of their enquiries 
as to whether the contract was fulfilled, and if not, whether 
its fulfilment was dispensed with by the plaintiff. If the con- 
tract was niade, not fulfilled, and its performance not dispen- 
sed with by the plaintiff, he will be entitled to recover ; other- 
wise not.” We cannot perceive any error in this part of the 
charge. It was a matter of controversy between the parties, 
whether the contract had been altered, and whether the de- 
fendant had in either shape complied with his obligations ; 
and, if he had not, whether the plaintiff had dispensed with 
his performance. These were all matters to be enquired of 
by the jury. And when it is recollected that the defendant's 
agent stated, that, at the time the plaintiff said he would ac- 
cept lumber with knots in it if not larger than a quarter ofa 
dollar, the defendant had not lumber sawed sufficient to com- 
ply with this new deseription ; and that, when the plaintiff, 
‘ subsequently, on the same day, demanded of the defendant a 
fulfilment of his contract, the defendant said he would have 
nothing more to do with it—we are inclined to think the de- 
fendant has no right tocomplain of the Judge’s charge. 


Power. 
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June 1844 ~The judgment of the Court below must be affirmed. 


Whiteheat “20ther question as to certain witness tickets is submitted 
m2 to the Court ; but the statement is so defective, that we can- 
* mot ascertain what is the question, upon which our opinion is 
required. We are therefore unable to see that there was any 

error, and the judgment of the Court on this point is also 


affirmed. 


Per Curran, Judgment affirmed. 


HUBBARD, GARDNER & Co. vs. GEORGE WILLIAMSON AND 
N. M. ROANE. 


A blank indorsement by the payee of a bill or note is an authority to a bona fide 
holder to fill it at any time, as an indorsement to himself or any other person 
er to bearer, and, if not filled up, is now considered as making the bill paya- 


ble to bearer. 
But where there is « first and seeond endorser in blank, the holder of the bill 


cantot support an action against them jointly, without filling up the endorse- 
ment of the first endorser, so as to shew an authority in the second endorser 
to give a title to the plaintiff as holder. ‘The endorsement may be filled up, 
asa matter of course, on the trial; but,if not done, the plaintiff must. be 


non-suited. 
¢ 


Appeal from the Superior Court of Law of Caswell Coun- 
ty at Spring Term 1844, his Honor Judge Drcex presiding. 

This was an action brought by the’ plaintiffs, as the endor- 
sees and holders of a bill of exchange, payable to the defen- 
dant, Williamson, and by him endorsed to Roane and by 
Roane to the plaintiffs. The ‘plaintiffs, under the statute, 
Rev. Stat.ch. 13, sec. 9, brought a joint action against Roane 
and Williamson upon their several endorsements. Upon the 
production of the bill at the trial, the endorsements of the 
defendants appeared not to be in full, but both of them to be 
in blank. Upon objection by the defendants, the Court held, 
that the plaintiffs could not recover in this action, without 
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filling up the endorsements, so as to shew on the bill a title June, 1844 
to it in the plaintiffs; and the plaintiffs, insisting that they y, itebeod 
were entitled to recover without filling up the endorsements, 
declined to do so, and, in submission to the opinion of the 
Court, suffered a non-suit, and appealed to thisCourt, 

Palmer for the plaintiffs, cited Chitty on Bills, p. 80, 135, 
140. Rev. Stat. pa, 119, p..485, Robinson’s prec. 47. 
French v Barney, 1 Ired. 219. Little v Obiernc, 9 Mass. 
Rep. Bowman v Wood, 9 Mass. Rep. 

Norwood and E. G. Reade for the defendants. 

Rurrin, C. J. It has long been settled, that a blank en- 
dorsement by the payee of ‘a bill or note is an authority to 
a bona fide holder (as these plaintiffs appear to be) to fill it 
up at any time, as an endorsement to himself, or any other « 
person, or to the bearer. Such blank endc ssement, it Seems, 
may now be considered, in itself, as making the bill payable 
to bearer. Upon this latter ground the plaintiffs might have 
declared as the holders of the bill, under Williamson’s en- 
dorsement, against him, or the acceptor or drawer of the bill,. 
taking no notice of Roane’s endorsement .But the plaintiffs 
have not so declared. On the contrary, their suit is against 
both Williamson and Roane, as first and second endorsers, 
and imports, necessarily, that Williamson’s endorsement, 
was to Roane, and not to the plaintiff, either specially or as 
being the bearers of the bill. Therefore, it behooved the plain- 
tiffs to fillup Williamson’s endorsementto Roane, so as tomake 
a title in the latter, and enable Roane by hisendorsement to give 
to the plaintiff an action against Williamson. For in that 
way alone does or can any contract arise between Williamson, 
the first endorser, and the plaintiffs, as the second endor- 
sees. The endorsement might, as a matter of course, have been 
filled upat the bar, pending the trial, and we cannot imagine 
what possible reason could have induced the plaintiff’s counsel 

. to refuse, or rather to decline doing so. Under the present decla- 
ration the plaintiffs cannot recover upon the two endorsements 
in blank, and therefore the nonsuit was proper; and the plain- 
tiffs must be left to'a-new action, in which they may put the 
endorsements into a proper state. 

Per Curiam, Judgment affirmed. 


Potter. 





SAMUEL FLEMING ¢e. ABNER HALCOMB & AL. 


June 1844 In this Court every judgment of the Superior Court is presumed to be right, 
unless it appears to be erroneous; and it is the daty of the appellant to 
have the matter stated on the record, upon which he insists there is er- 
ror, else the judgment will be affirmed as a matter of course. . 


Appeal from the Superior Court of Law of Yancy Coun- 
ty at the Special Term, in August, 1843, his Honor Judge 
PEARSON presiding. 

This was an action of debt on a bond for $297, in which 
the pleas were, non est factum and usury. Upon the issues 
the jury gave a verdict for the plaintiff, and assessed his dam- 
ages by way of interest to $32,62. The defendants moved 
the Court for a new trial, which was refused ; and there was 
then judgment for the plaintiff for his debt and damages as 
aforesaid, and the defendants appealed therefrom. The record 
contains no bill of exceptions to any opinion of the Court try- 
ing the cause, nor any statement of the occurrences at the 
trial, except the verdict and judgment as just stated. 


Alevander & Hoke for the plaintiff. 
No counsel for the defendants. 


Rorrty,C. J. It has often been decided by this Court, 
that every judgment is presumed to be right, unless it appear 
to be erroneous ; and that it is the duty of the appellant to 
have the matter stated on the record, upon which he insists 
there is error—else the judgment must be affirmed asa mat- 
ter of course. No error thus appearing to have been commit- 
ted at the trial, and none being seen in the pleadings or re- 
cord, properly so speaking, we suppose the appeal was mere- 
ly for delay. Atall events there seems to be no ground for 
reversing the judgment, and therefore it is affirmed. - 


Per Curiam, Judgment affirmed. 











JACKSON STEWART we. AMOS L, RAY. 


the plaintiff and directed to such officer. 

A constable is not bound to levy an execution on the property of the princi- 
pal, in preference to that of the surety, unless the magistrate in his judg- 
ment has declared which is surety, and has endorsed such discrimination on 
the execution. 

The magistrate is not bound to make such discrimination, except upon the 


application of, and due proof by, the surety, 
The cases, of Weaver v Cryer, 1 Dev, 337, and Davis v. Sandérlin, 1 Tred. 


389 cited and approved. 


Appeal from the Superior Court of Law of Yancy County 
at Spring Term 1844, his Honor Judge Sertue presiding. 
This was an action on the case, in which the plaintiff de- 
clared in two counts; Ist. Trover in-taking and converting 

_ two horses, a bridle and sadle; 2dly. For wrongfully levying 
upon and seizing the property of the plaintiff, who was the sure- 
ty for the stay of execution on ajustice’s judgment, when the 
principal had property liable and sufficient, and the plaintiff 
offered to shew the property belonging to the principal and pay 
the expenses &c. The plaintiff proved that the defendant seiz- 
ed and sold two of his horses &c—that before the sale he pro- 
posed to go with the defendant, paying his expenses, and 
shew him property of one Stanly, whom he considered pri- 
marily liable for the debt, which the defendant sought to co- 
erce from him—which proposition the defendant declined. 
The defendant, after shewing that he was a duly appointed 
constable of the County, produced a warrant and judgment 
against one William Stanly and an execution against the 
said Stanly and the plaintiff, who, it appeared by an indorse- 
ment on the judgment was the surety for the stay of execution. 
Theexecution was against Stanly and the plaintiff, without 
mentioning that the latter wasasurety. Thelevy wason the 





































Anaction of trover will not lie against an, officer for levying on goods, which June, 1844 
he has seized by virtue of an execution, legal in all its forms, issued against ————— 
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June, 1844 horses &c. of the plaintiff, and the sale was also returned. The 
Stewart P/aintiff then further proved, that Stanly, the original defen- 


v 
Ray. 


dant in the execution, had, at the time of the levy made by 
the defendant, personal property consisting of a horse, four or 
five head of cattle, and other property sufficient to satisfy the 
execution. - He further proved that on the day of sale Stan- 
ly*told the defendant that he would pay him thirty dollars 
in cash, and shew him other property to satisfy the debt, 
(which was about forty five dollars,) if he would release the 
property then under execution, which he refused to do. 

The plaintiff’s counsel insisted that their client was but a 
surety under the Act of 1826, Rev. Stat. c. 31, sec. 131, 
132, and the officer was therefore liable in this action for sel- 
ling his property, before he exhausted that of his principal, 
Stanly. ‘The defendant contended that he was not liable for 
selling the property ; Ist. Because the surety for the stay of 
an execution does not come within the meaning of the Act 
of 1826; and 2dly. Because, if it were otherwise, he was not 
liable in this case, as no indorsement was made on the execu 
tion, shewing that he was surety. 

His Honor charged the jury that the plaintiff could not 
recover onthe first count in his declaraiton. As the of- 
ficer sold under a valid process, trover would not lie against: 
him. Upon the second count, his Honor ‘informed them, - 
that the surety for a stay of execution upon the judgment of 
a magistrate was a surety within the provisions ofthe Act of 
1826, and although the officer would not be liable ypon the 
second count in the declaration, ifthe execution had been is- 
sued upon a separate paper from the judgment and stay it- 
self, as he could not then be presumed to know who was 
principal and who was surety, yet as in this case the war- 
rant, judgment, stay and execution were all on one paper, it 
was not necessary that any such endorsement should be spe- 
cially made upen the execution. 

The jury returned a verdict for the plaintiff, and, aftera 
motion for a new trial, which was overruled, judgment was 
rendered for the plaintiff and the defendant appealed. 





OF NORTH CAROLINA. 
No counsel appeared in this Court for either party. 
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Nasu, J. Weagree with his Honor below that the plaintiff — 


could not recover on the first count in his declaration. To 
maintain an action of trover, the plaintiff must shew, that, at 
the time of the conversion, he had either an absolute or special 
property in the goods, and that he had either the actual pos- 
session or was entitled to immediate possession. He must 
then go a step further, and shew that the defendant has 
wrongfully converted the property to hisown use. Here an 
execution, legal in all its forms, had been issued by a single 
magistrate against the property of William Stanly and the 
plaintiff, had come to the hands of the defendant and been 
by him levied on the property in question. The defendant, 
then, acting under the mandate of the law, cannot be said to 
have wrongfully converted the property of the plaintiff. 
Weaver v Cryer & al. 1 Dev. 337. 

Upon the second count, the jury were instructed, that the 
plaintiff was entitled to a verdict—that he was but a surety 
and entitled to the benefit of the act passed for the protection 
of sureties—that, by that act, the property of the surety can- 
not be taken or sold, until that of the principal is exhausted. 
We do not feel ourselves called on in this case to decide, 
whether a person, who becomes a surety on the stay of. exe- 
cution, is within the provisions of the 131st and 132d. sec- 
tions of the 31st. chap. of the Revised Statutes; because we 
think that, if such surety is within its provisions the plaintiff 
in this case has not taken the necessary steps to avail him- 
self of it. The act was passed for the benefit of sureties— 
they may avail themselves of its provisions or not, as they 
think proper. In every contract for the payment of money, 
the parties, who sign the instrument, are, as to the individ- 
uals possessed of the interest in the contract, principals, each 
bound to pay the whole, when by its terms the money is 
due, and each liable to be sued by himself, if the money is 
not paid: and in such a case he cannot avail himself of those 
sections in the 3lst Chapter. Davis v Sanderlin, 1 Ired. 

8 


Ray. 
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June, 1844 389. The act requires, that, when the case is tried by a 
Stewar. Jury, they must discriminate in thew verdict between the 


Rey. 


principal and the surety ; but, if it is not brought to their 
notice, they cannot render their verdict according to the act. 
It is in the power of the surety to shew by evidence, that he 
does stand in that relation; if he does not, he loses the benefit 
intended for him, and it will be too late, when an execution is 
about to be levied or a sale of his property to be made, to 
allege he is not the principal, and demand of the Sheriff to 
look after the property of him for whom he is bound. In 
like manner, when a justice gives a judgment against a prin- 
cipal debtor and his surety, itis his duty to discriminate be- 
tween them, and the justice issuing the execution shall en- 
dorse this discrimination on the execution. When an indi- 
‘vidual stays an execution before a magistrate, the acknowl- 
edgment of the surety, entered by the magistrate and signed 
by the party, binds the latter and is quasi a judgment, upon 
which, if not paid when the stay is out, any jusstice, hav- 
ing possession of the papers, may issue execution against the 
principal and surety: Rev, Stat. ch. 62, sec. 11. Upon the 
rendition then of such a quasi judgment, it is the duty of the 
magistrate granting it, at the request of the surety, to indorse 
on it that he is but the surety, and that he craves the benefit 
ofthe act. Inthis case there is no such endorsement on the 
judgment or execution ; and the defendant was not bound 
to look further than his execution. 'That commanded him to 
make the money out of both the parties defendants in the 
execution, and he was at liberty to make it out of either. 
Eason v Petway, 1 Dev. & Bat. 44. 

We think, therefore, there is error in this part of the judge’s 
charge, and that there must bea new trial. 


Per Curiam, New trial awarded. 





‘ 


THE STATE TO THE USE OF GEORGE W. HARRIS & SON 
v8. 
GULIELMUS C. WIGGINS ¢ OTHERS. 


Where the only evidence of the appointment of a constable, is that “A. B, June 1844 
was appointed constable for the town of Oxford, who, entering into bond for 
$4000, with C. D. &c as securities,was duly qualified.” Held, that in 
the absence of any evidence from the records of the Court, that there was a 
vacancy, the County Court has no poser to appoint a constable, and a bond 
given under such appointment, is void. 
The case of the State v Mc Alpin, 4 Ired. 140, cited and approved. 


Appeal from the Superior Court of Law of Granville, 
County at Spring Term 1844, his Honor Judge Dicx presi- 
ding. 

This was an action brought upon a bond, given by the 
defendant, Wiggins, as a constable for the County of Gran- 
ville, the other defendants being his sureties in the said bond. 
The plaintiffs proved the signature and seals of the defen-, 
dants to the bond in question, and to shew the legal appoint-. 
ment of the defendant, Wiggins, as constable, and the. 
acceptance of his bond, the plaintiff offered in evidence the 
following extracts from the minutes of the County Court; to 
wit, first, that seven magistrates were on the bench ; second- 

ly, that the following order was passed, among many others 
appointing constables, to wit, “a majority of justices being 
present, G. C. Wiggins was appointedconstable for the town 
of Oxford, who entered into bond for $4000 with John D. Bul-, 
lock and Daniel A. Paschall securities, and duly qualified.” 
The defendant’s counsel then moved that the plaintiff be 
nonsuited, on the ground that it had not been shewn that 
G. C, Wiggins had been regularly appointed constable and. 
his bond delivered, and therefore this action could not be 
supported. The Court directed a pometts a and the plaintiff 


appealed. 
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June 1844 


State 
v 


Wiggins. 


IN THE SUPREME ‘COUR T 


E. G. Reade for the plaintiff. 
No counsel in this Court for the defendants. . 


Nasu, J. This is one among many appointments of con- 
stables, and all in the same terms; and by the record it ap- 
pears that a majority of the justices were present, making 
the appointments. There is nothing in this case to distin- 
guish it, in principle, from those already decided by this court 
on the same subject. The power of the County Court to ap- 
point constables is not an original one, but derivative; given 
them only to be exercised on the occurrence of certain events, 
specified in the Act of Assembly. Should the people of the 
County in their respective districts fail to make an appoint- 
ment, or the person by them elected die, either before or af- 
ter his qualifying, or fail or neglect to give bond and security 
as required by the law, then and in each of these cases the 
County Court is to appoint. Rev. Stat. ch. 24, sec. 4, 5. 
From these sections it clearly appears that the County Court 
has no power to appoint originally, but only to fill 
vacancies. In order, then, to sustain an appointment made 
by the County Court, it must appear by the record 
that there was a vacancy to be filled; and unless there 
is a vacancy, the Court has no power to act. The case here 
has not occurred, in which alone, under the statute, they 
have the legal power to act. The record states the presence 
of a majority of the magistrates of the County, when the de- 
fendant, Wiggins, was appointed a constable for the town of 
Oxford; but it does not shew any vacancy to be filled, nor 
does it exhibit any statement, from which the Court can, ju- 
dicially, infer that such was the fact. We have often had 
occasion to regret the loose and imperfect manner, in which 
the records of our County Courts are made up. It is very 
possible, that there was a vacancy in the district of Oxford, 
and that the power of the Court to make an appointment 
was full and complete, when they, in this instance, exercised 
it. As the record now stands, it does not so appear ; and 
the Court alone, where the record is, has power to rectify 
such omissions or mistakes, as may in the hurry of business 
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have occurred, by causing the record to exhibit the facts as Jane, 1644 
they were. State v McAlpin, 4 Ired. 140. 


Per Curiam, - Judgment affirmed. 


BYRD MOORE vs. LITTLETON A. GWYN: 


Where the question was of a gift or loan by a father to his son-in-law, the de- 
clarations of the father to his daughter (wife of his son-in- law) two weeks 
before the delivery of the property, as to the nature and effect of the delive- 
ry he was about to make, were proper evidence in behalf of the father a- 
gainst the son-in-law, though such declarations were never communicated to 
the latter. 

A private conversation between a father and his son and the advice of the 
latter, as to the conduct the father should pursue in relation to the public 
sale of property which the father claimed, cannot be given in evidence in 
behalf of the father. 

The case of Collier v Poe, 1 Dev. Eq. 55, cited and approved; and the case of 
Jones v Savser. 1 Dev. & Bat. 452, cited, commented on and approved. 


Appeal from the- Superior Court of Law of Caswell 
County at Spring Term, 1844, his Honor Judge Dicx pre- 
siding. 

This was‘an action of detinue to recover three slaves, to 
wit, Ann, Mary and her child Henry. It was admitted by 
the parties, that the plaintiff, prior to the year 1837, owned 
the two slaves Ann and Mary, and that Henry is the child 
of Mary—and that the defendant is the administrator of 
of William Dupree, dec’d. The plaintiff introduced, as a wit- 
ness, Mrs. Dupree, the daughter of the plaintiff and the wid- 
ow of the defendant’s intestate, who proved, that her father 
lives in the State of Virginia, and that she intermarried with 
the defendant’s intestate, who also lived in Virginia, on the 
last day of October, 1837 ; that on the day after her marri- 
age, she went home with her husband about 14 or 15 miles 
from her father’s; that, about two or three weeks after her 
marriage, her father sent to them the slave Ann and her 
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June, 1844 child James, since dead, and shortly after Christmas, 1837, 


ange 
Guys. 


“Moore Sent to them the slave Mary; that the slaves remained in her 
husband’s possession in Halifax County, Virginia, until the 
Fall of 1838, when her husband removed to Caswell Coun- 
ty, North Carolina, and brought the slaves with him ; that 
he had them in his possession until his death, which took 
place in July, 1842. The plaintiff then proposed to prove 
by the same witness, that, after her intermarriage with the 
defendant’s intestate and both before and after the slaves 
were put into their possession, certain conversations took 
place between her end her father, relative to the putting of 
the slaves in the possession of her hushand ; which evidence 
was objected to by the defendant’s counsel, upon the ground 
that these conversations were held in the absence of the hus- 
band. Upon which objection, the Court asked the witness, 
if the declarations of her father were made at the time he 
parted with the possession of the slaves, and whether she 
had ever communicated these conversations to her husband ; 
to which she replied, that the coriversations between her and 
her father, relative to the character in which the slaves were 
sent, took place a week or two before they were sent, in the 
absence of her husband, and did not, at the time the plaintiff 
parted with the possession, and that she had never made 
them known to her husband. The Court sustained the ob- 
jection. Upon cross-examination, the witness stated, that in 
the month of October, 1842, after the qualification of the de- 
fendant as administrator, he set up the slaves to the lowest 
bidder for the remainder of the year, when the plaintiff bid 
off the slave Ann at the price of three or four dollars, and 
permitted the witness to retain her. This witness also sta- 
ted that, at the time of her marriage, her father owned thir- 
ty or forty slaves, and that the slave Henry, the child of Ma- 
ry, was born in North Carolina. ‘The plaintiff then introdu- 
ced his sén, Alexander Moore, to prove, that he, the plaintiff, 
was advised by the witness not to assert his title or object to 
the hiring, and to bid off the slave Ann ; which evidence was 
objected to, on the ground that the conversation between the 
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plaintiff and his son, in the absence of the defendant, was not June 1844 
admissible. This objection was sustained. The defendant Moore 
then introduced a witness, by whom he proved, that he was 
the erier at the hiring of the negroes in October, 1842, that Gyn. 
when the slaves were offered, as customary, to be let to the low- 
est bidder, the plaintiff was present, set up no title so far as 
the witness heard, and bid off the slave Ann at some few 
dollars. The counsel then by consent read the opinion of 
gentlemen of the legal profession in Virginia—also the Re- 
vised Statutes of Virginia, and adjudications in that State on 
the subject of parol gifts of slaves. 

The Court instructed the jury, that, if they believed the 
evidence, by the laws of Virginia parol gifts of slaves, when 
the donee took possession, were valid; that the mere posses- 
sion of a slave by a child after marriage was too equivocal 
to presume a gift, but it required more proof than mere pos- 
session ; that in this case it was a question for their determi- 
nation, whether the plaintiff parted with the possession, with 
a view of making a gift or a mere Joan ; that, in coming toa 

conclusion on this point, they were to advert to the evidence 
in the cause, the long possession by the defendant’s intestate, 
the permitting of the slaves to be brought from Virginia to 
this State, and the plaintiff’s not objecting to the slaves be- 
ing let out at the hiring in 1842, and his becoming the con- 
tractor to take one himself. If they should come to the con- 
clusion, that the plaintiff merely intended a loan, they should 
find for him: if, however, he parted from the possession as 
a gift, then they should find for the defendant. 

The jury found their verdict in favor of the defendant. 
The plaintiff moved for a new trial, upon the ground of the 
rejection of the evidence of Mrs. Dupree and Alexander 
Moore as to the respective points, on which the Court refused 
to receive their testimony. ‘The motion was over-ruled, and 
judgment having been rendered pursuant to the verdict, the 
plaintiff appealed. 

_ Kerr, for the plaintiff, cited Jones v Sagser, 1 Dev. & 
Bat. 452. 
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June, 1844 J. T. Morehead, for the defendant, contended, that conver- 


v 
Gwyn. 


sations between a third person and the wife, in the absence of 
the husband, could only be admitted in evidence when the 
wife was acting as the agent of the husband, as in the case of 
Torrance v Graham, 1 Dev. & Bat. 284. He commented 
upon the case of Jones v Sasser, and distinguished it from 
the present. 


Rurriy, C. J. The controversy in this case turned up- 
on the enquiry, whether Dupree received and held the slaves, 
as a gift or a bailment from the plaintiff. Therefore, 
although the case does not set forth the particular de- 
clarations of the plaintiff; whieh he proposed to prove 
by Mrs. Dupree, we collect, that the object was to 
shew, that, a week or two before the plaintiff sent the slaves 
to his daughter or to her husband, he informed her of his in- 
terition to send them, and at the same time declared, that he 
did not intend them to be a gift; but aloan. That this.is a 
just view of the question, was admitted in the argument at the 
bar. This evidence was ruled out. The objection to its ad- 
missibility, taken by the counsel on the trial, was only, that 
the declarations were not made in the presence of the son- 
in-law. But we gather, that the Court relied on the further 
ground, that the declarations were not made at the time the 
possession of the negroes changed, and that they were not 
communicated to the son-in-law. 

It seems to the Court, notwithstanding those objections, 
that the evidence was relevant and competent. It is, in sub- 
stance, the point decided in Collier v Poe, 1 Dev. Eq. 55. 
In that case it was held, that declarations of the father to 
his daughter, in the absence of the husband, that the negroes 
were lent and not intended to be given, rebutted the pre- 
sumption of a gift, and converted the husband into a bailee; 
and that it was not material, that the husband should have 
been informed thereof, as the wife was the meritorious cause of 
the loan and had knowledge of it, and he came to the pos- 
session as husband. That case, therefore, is a direct author- 
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ity in this, as to the two grounds, that the father’s inten- June, 1644 
tion was declared to the daughter, and not to the husband; yore 
and that such declaration was never made known to him. It 

seems to be likewise opposite to the remaining ground, name- °*™™ 
ly, that the period of the declarations was not exactly the 
same with’ that of the delivery of the slaves. In the margi- 
nal abstract of the case, it would appear to have been under- 
stood as that of declarations “ accompanying” the delivery; 
so as to make a case of res geste in the strictest sense. But 
the body of the report shews not so near an union between 
the declarations and the delivery ; for there it is said, that, 
when the negroes were “about being sent,” the father told 
his daughter that he lent them to her. But, independent of 
the authority of cases, we think it plain, that, nothing else 
appearing, if a father, “a week or two beforehand,” tell 
a child, that he intends to lend her some slaves and to send 
them to her at a particular time, and, when that time comes, 
the father accordingly sends them, there is a fair ground of 
rational inference, that the slaves were sent upon the terms 
and according to the intention, with which the father had 
said he would send them. It is admitted that the point of 
enquiry is, whether, at the time of delivery, a gift or a loan 
was meant. Formerly in this State the former was presu- 
med. In Virginia, it seems, the presumption is the other 
way. Surely such prima facie presumption of a loan is 
fortified in a candid mind, by knowing that the father, with 
a view to an early change of the possession, expressly told 
the child, that he intended a loan and not a gift, and, that, in 
fact, the possession was changed so soon afterwards and 
without any apparent difference in circumstances, as not to 
lead to the supposition of a charge in the father’s mind in 
the mean-while. What the party says, at the time of an act, 
it is well known, is to be heard in explanation of it. But the 
rule cannot reasonably be restricted to the very moment of 
the act. It must be sufficient, that the previous declaration 
of intention had a direct reference to the future act, the 


9 
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June, 1844 character of which is in dispute ; shewing that the act was 


Gwyn. 


then in the contemplation of the party, and that the declara- 
tion was made with the view of qualifying the act and oi 
informing the person, to whom the declaration was made, of 
the real character of the act, whenever it should be done. 
There can be no arbitrary rules, therefore, as to the precise 
time, within which the declarations must be made before the 
act, so as to be admissible. The natural import of an act 
ought not to be affected by remote general declarations. But, 
here, the connection between the intention declared by the 
father and the sending of these slaves is not dubious, vague 
or remote, but is direct, plain and almost immediate. He 
said, that in a short time he would send certain slaves to his 
daughter, and that they would be sent on loan. In a fort- 
night he did send them: are we not to infer, that he sent 
them on loan, as he had declared? It is upon this principle 
that the declarations of a bankrupt, before the act of bank- 
ruptcy, are received. They shew with what intention the 
act was subsequently done. Robson v Kemp, 4 Esp. Rep. 
233. And from the cases of Ridley v Gude, 9 Bing. 349, 
and Rawson v Haigh, 2 Bing. 99, it appears that there is 
no positive rule as to time, provided the declarations are con- 
nected with the act, by appearing to have been made with a 
view to the particular act in question and for the purpose of 
marking the intention of the party in the act, when it should 
be done. If these declarations had been made to the son-in- 
law himself, every one would feel the force of the presump- 
tion, that when the father so soon afterwards sent the ne- 
groes to the son-in-law, he intended to place them in the pos- 
session of the son-in-law, and the latter to accept them, on 
the terms and no other, on which the parties had previously 
agreed. ‘The declarations would be deemed substantially 
pars res geste, although not made at the instant of the 
change of possession. For the change of possession was 
that very act, in reference to which the party had declared 
his intention; and, therefore, presumed to have been executed 
with that intention. Now, as before-said, a declaration of 
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a father to the daughter was held, and with plain propriety, June, 1844 
in Collins v Poe, to be the same as a declaration to the hus- halts,” 
band, as respects the point now under consideration. The 
Court is, therefore, of opinion, that there was error in reject-. °*7™ 
ing the evidence of Mrs. Dupree. 

We think the testimony of the son, as to the advice given 
by him to the plaintiff, not to claim the negroes nor object 
to the hiring by the administrator, was properly ruled out. 
It does not follow, that the plaintiff acted on the bad advice 
of his son and not on his own judgment. It was between 
themselves and cannot affect the rights of others. It was 
likened at the bar to the point ruled in Jones v Sasser, 1 
Dev. & Bat. 452. But the cases are essentially different. : 
There, the advice was from the father himself, that a con- 
veyance, which he proposed to execute to all his children, 
would not affect one he had before made for some of the 
same property to the plaintiff; who was induced thereby not 
to make known his title nor oppose the new deed. Those 
claiming as volunteers under the second and subsequent deed 
were properly affected by the conduct of their donor. If the 
present defendant had told the plaintiff, that hisclaim should 
not or would not be impaired by his not then making it pub- 
licly known, the cases would be now nearly parallel. The 
private consultations between the father and the son, not 
communicated to the persons assembled nor to the person, 
who was dealing with the slaves as his own, stand on the 
same grouud with his plaintiffs own inward thoughts, or, at 
least, with his own conclusion, made known to the son, but 
adopted on his own judgment and without the concurrence 
of the son. 


Per Curiam, J udgment reversed and venire de novo 
awarded. 
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JOHN J. WARD, TO THE USE OF JOHN BURKE vs. HENRY H. 
HATCH. 


Sune 1844 As the law will not permit the plaintiff to be a witness for himself, neither 
will it permit him to make his own acts and declarations, done or spoken in 
the absence of the defendant, evidence for himself to impeach his adver- 
sary’s witnesses, or for any other purpose tending to support his own side of 
the issue. 

Appeal from the Superior Court of Law of Chatham 
County at Spring Term 1844, his Honor Judge Dicx pre- 
siding. 

This was an action of debt upon a bond, dated the 10th of 
Feb, 1837. Plea, Payment. The defendant, in support of 
his plea, called one Wesley Hanks, who deposed, that, some- 
time after the date of the bond, to wit, on the 4th of Decem- 
ber, 1837, he assisted in making a settlement between Ward 
and Hatch, which he understood to be of all their mutual 
dealings and accounts—that, among other matters included 
therein, was a sum of $1285, charged in the said settlement 
and account, being the price of a negro man Jerry, purchas- 
ed by them jointly, and which negro had been kept by 
the defendant Hatch, and, the balance being ascertained, 
it was paid or settled; and the bond now sued on was not 
produced nor mentioned by either of the parties, The de- 
fendant alleged that the said bond had been given to the 
plaintiff for the one half of the price of the said negro Jer- 
ry; and, for the purpose of proving this, he called a witness, 
named Mainor, who deposed, that in February last in Ala- 
bama, he, at the request of the defendant (who was then in 
that State, where Ward and the witness had been residing 
for several years) went to Ward and asked him for informa- 
tion as to this bond—that Ward then told him, that the bond 
was given for the half of the negro Jerry, that he had left 
the bond with Mrs. Joseph Burke to keep for him until he 
should call for it, that he owed Burke nothing, and that the 
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7 whole was a sham. The plaintiff then examined as a wit- June, 1844 


ness another person, who had aided in making the settle- 
ment above-mentioned between Ward and Hatch, and who 
deposed, that he understood that settlement to relate only to 
their open accounts, and not to any of their bonds or liqui- 
dated demands on euch other. The defendant then called 
Mrs. Joseph Burke, and, after she was sworn, declined to ex- 
amine her. Upon which the’plaintiff, for the purpose of dis- 
crediting the witness Mainor, proposed to prove by Mrs. 
Burke, that Ward, before he left this State and after the-4th 
of December, 1837, did, inher presence, deliver the said bond 
to her late husband, Joseph Burke, declaring at the time it 
was to be his property in satisfaction of debts, which Ward 
owed him for board &c., the existence of which debts she 
knew. ‘To this evidence the defendant’s counsel objected, 
because it was giving in evidence the declarations of the plain- 
tiff, in the absence of the defendant, to support the plaintiff’s 
case. The Judge overruled the objection, and the witness 
being examined gave evidence to the effect stated, 

The jury found a verdict for the plaintiff, and after an un- 
successful motion for a new trial, judment being rendered 
for the plaintiff, the defendant appealed. 


Badger for the plaintiff. 
J. H. Haughton for the defendant. 


Dantet, J. It is argued here for the plaintiff, that the 
evidence of Mrs. Burke was admissible; to prove an act done 
by the plaintiff, relative to the bond, variant from what 
Mainor, the defendant’s witness, proved that the plaintiff had 
admitted to him, had been done with the said bond. The 
evidence was offered and received, say the plaintiff’s counsel, 
to discredit Mainor. But, we think, as the law would not 
permit the plaintiff to be a witness for himself, as he was di- 
rectly interested in the event of the suit, neither will it per- 
mit him to make his own acts and declarations, done or spo- 
ken in the absence of the defendant, evidence for himself, to 


—_ 
Hatch. 
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June, 1844 impeach his adversary’s witnesses, or for any other purpose, 
tending to support his own side of the issue, to wit, that the 
bond still remained unpaid. 

Per Curiam, _ New trial awarded. 


JOSIAH CHEEK ws. LINDSEY DAVIS. 


A debtor, who proposes to take the benefit of the insolvent debtor’s act, may 
at any time after his arrest upon a ea. ea. and befove he files his schedule, 
transfer any portion of his property bona fide for the payment of any of his 
debts, contracted before his arrest. 

A ca. sa. binds nothing but the debtor’s body, and leaves his property free to 
be disposed of for any bona fide purpose of discharging other debts. 


Appeal from the Superior Court of Law of Randolph 
County, his Honor Judge Dicx presiding. 

In this case the defendant had been arrested on a ca- sa., 
at the instance of the plaintiff, on the 15th of February, 
1842, and gave bond for his appearance at the County Court 
of Randolph at February Term, 1842. The defendant, on 
the 18th of April, 1842, filed his schedule in the office of the 
Clerk of the County Court aforesaid, which schedule was 
dated on the Ist day of April, 1842. And, at May Term, 
1842, the defendant moved the said Court to be discharged 
from custody, under the provisions of the Act of the Gene- 
ral Assembly for the relief of insolvent debtors. 'The plain- 
tiff suggested fraud, and’ made up an issue with the defen- 
dant, which issue was tried in the County Court of Ran- 
dolph and found in favor of the defendant, when the plaintiff 
appealed to the Superior Court. On the trial in the Supe- 
rior Court, the plaintiff proved by a Mr. Drake, that, during 
the week of the Superior Court of Randolph County, about 
the last day of March or first day of April, 1842, he paid to 
the defendant the sum of eighty dollars, which sum had been: 
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a man of the name of Swaim. The plaintiff further pro... | 
posed to prove by the said witness, that, at the time Swaim 
left the money for the defendant, he also left a receipt given 
by a constable of Columbus County to the defendant for a 
note of twenty four dollars, due by some person in Colum- 
bus. This evidence was objected to by the defendant’s coun- 
sel, on the ground that the plaintiff had not given notice to 
the defendant to produce the said receipt. The Court sus- 
tained the objection, and rejected the evidence. ‘The plain- 
tiff then proved, that, on the 7th of March, 1842, the defen- 
dant obtained a bond payable to himself for one hundred and 
twenty five dollars, executed by one Asa Godbolt, which 
bond was assigned by the defendant to one Close Davis, be- 
fore the 18th of April, 1842, in payment of a bona fide debt 
ef the defendant, due and owing before he was arrested on 
the ca. sa. It was admitted by the plaintiff on the trial, 
that the eighty dollars paid by Drake to the defendant, as 
before stated, had all been paid out to the defendant, before 
he filed his schedule, in the discharge of bona fide debts. 
It was further admitted by both parties, that a part of the a- 
bove sum of eighty dollars was paid out by the defendant 
in the discharge of his debts, between the Ist and 18th of 
April, 1842. The plaintiff’s counsel moved the Court to in- 
struct the jury, 1st, That all. payments of debts and trans- 
fers of property, made by the defendant after he was arrest- 
ed on the ca. sa., were a fraud upon the law, and per se 
fraudulent as to the plaintiff; 2dly, That the payment of 
debts, made by the defendant between the Ist and 18th of 
April, 1842, were toni, and entitled the plaintiff toa 
verdict. 

The Court refused the instructions prayed for, but instruc- 
ted the jury, that the defendant might pay bona fide debts 
after his arrest which were due and owing from him at the 
time of his arrest, provided such payment were made before 
he filed his schedule. The Court further instructed the. ju- 
ry, that any payment of bona fide debts, or transfers of 








brought from the County ef Columbus, for the defendant by June, 1844 


— 
Davis. 
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June 1844 property in the discharge of bona fide debts, made by the 
Cheek defendant before the filing of his schedule on the 18th of A- 


Davis. 


pril, 1842, would be lawful provided they were satisfied the 
debt or debts were justly owing from the defendant, and the 
payment or transfer was bona fide and for the sole purpose 
of discharging the. said debts. . 

The jury founda verdict for the defendant and judg- 
ment being rendered pursuant thereto, the plaintiff appeal- 
ed. 


No counsel for the plaintiff in this Court. 
Mendenhali and Iredell for the defendant. 


Nasu, J. The only question, arising under the instruc- 
tions prayed for, is, whether the payments made by the de- 
fendant, after his arrest on the ca. sa. and before the filing 
of his schedule, were in fraud of the rights of the plaintiff. 
We are clearly of opinion that they were not—in other 
words, that the law gave the defendant the right to pay any 
debt, which he justly owed, before the filing of his schedule, 
provided the debt was due before the arrest. 'The insolvent 
Act, as it is called, evidently by its phraseology, contemplates 
that the schedule, filed by a defendant, shall contain a true 
account of all his property, as it is at the time of its being 
filed. The 4th section of the Act, in pointing out what 
measures a debtor who has remained in close confinement 
for twenty days, shall pursue to obtain his discharge, pre- 
scribes the oath to be taken by him. It is, “I, A. B., in the pres- 
ence of Almighty God, solemnly swear, profess and declare 
that the schedule now delivered &c.” This section emphat- 
ically shews, that the time, to which the Act refers, as gov- 
erning the insolvent’s right to take the oath is, when the 
schedule is filed. If, at that time, he makes a true statement 
of his property, and in the mean time “has not directly or 
indirectly, in any way disposed of any of it, either real or 
personal, whereby to secure to himself any profit or advan- 
tage, or to defraud or deceive any of his creditors,” the law 
is content, and he is entitled to his discharge. A fieri fas 
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cias binds the property of the debtor from its teste, so that June, 1944 


he cannot alien any portion of it, to the disappointment of “Go, 
the plaintiff. A ca. sa. binds nothing but the body, upon 
which it is executed, and leaves the debtor’s property free to 
be disposed of, as he pleases. When, however, he comes to 
claim the benefit of the law provided for him, he must be 
prepared to bring himself within its provisions. In this case 
it is admitted, that the money in question was appropriated 
by the defendant to the payment of debts bona fide and 
justly due by him. In paying these debts he has violated 
no law, nor been guilty of any fraud. We think, therefore, 
there was no error in the charge of the Judge, and the judg- 
ment must be affirmed. , 


Per Cuntam, Judgment affirmed. 


Davis. 


JOHN T. GARLAND vo». WILLIAM M. WATT. 


A testator, having several children, devised to his two sons W. W. and R. W. 
a tract of land, to them and their heirs forever. In a subsenuent clause, af- 
ter many previous devises, he devises as follow: “I will that if any of my 
children die without issue, leaving a wife or husband, it is my will such 
wife or husband shall be entitled to one half of the property, the other half 
to be equally divided between my other children or their heirs.” Held, that 
the contingent limitations over were good, and therefore that W. W. and 
R. W. could not convey an absolute and unconditional estate in fee simple, 


Appeal from the Superior Court of Law of Caswell 
County at Spring Term 1844, his Honor Judge Dicx presi- 
ding. 

This was an action of debt upon a bond, with a condi- 
tion. The following case agreed was submitted to the 
Court. 

William M. Watt, the defendant, on the 24th of May, 
1842, executed to the plaintiff the obligation declared on. In 

10 
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June, 1844 the condition of this obligation it is recited, that, previously 
Garland © that time, he had sold and ‘conveyed to the plaintiff one 


v 
Watt, 


undivided half of a tract of land, containing 1826 acres, ly- 
ing in the County of Caswell on Dan River, adjoining John 

Wilkerson and others, for which the plaintiff had paid to 
him the sum of ten thousand five hundred dollars, and that 
he had acquired his title to the said and by devise from his 
father, the late Abraham Watt, of Rockingham County, and 
that a doubt had arisen, whether he, the said William, took 
an unconditional and perfect fee simple title to the said land 
by the last will of his father. He then obliges himself to 
pay the plaintiff the said sum of ten thousand five hundred 
dollars, if he should fail, on or before the 24th of May, 1843, 
to make to the said Garland a perfect, unconditional fee sim- 
ple title to one undivided half of the said tract of land. It 
is admitted that the defendant has tendered to the plaintiff a 
deed, sufficient in form to convey such title, provided he is 
himself possessed of it under the will of his father. The 
following are the only clauses in Abraham Watt’s will, a- 
beve referred to, which are material in this case ; viz: 

“Item 4th. I giveto my two sons William Watt and Ru- 
fus Watt the tract of land I purchased on Dan River to them 
and their heirs forever.” 

. Item 11th. “I will that if any of my children die without 
issue, leaving a wife or a husband, it is my will that such 
wife or husband, shall be entitled to one half of the prop- 
erty; the other half to be equally divivided between my 
other children or their heirs.” 

The testator left two sons and two daughters surviving 
him. 
It is agreed, that, if the Court shall be of opinion for 
the plaintiff, a judgment shall be entered for him for. the 
sum of $10,500, principal money, to bear interest from 
the first of May, 1844, and the further sum of $391 18 for 
arrears of interest, that being a balance of interest now due, 
after deducting $448 82 for the use of the land for the years 
1843 and 1844: and if the Court shall be of opinion for the 
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defendant, a judgment of non-suit shall be entered. It June 1844 
is also agreed, if judgment is rendered for the plaintiff, that Gaslegd 
he is to re-convey to the defendant all such title as has been 
conveyed to him by the defendant, upon the payment of the 
judg ment, and that he is to put the defendant into the pos- 
session of the land on the Ist of January next. 

The Judge pro forma gave judgment for the plaintiff, and 
the defendant appealed. ‘ 


y 
Watt. 


Badger, Norwood and Kerr for the plaintiff. 
J. T. Morehead for the defendant. 


Dantet, J. Col. Absalom Watt had four unmarried chil- 
dren, two sons and two daughters. He was seized and pos- 
sessed of a large real and personal estate; and, in the year 
1834, he made his will, and devised and bequeathed lands 
and personal property to each of his children. To his two 
sons, the defendant and his brother Rufus Watt, the testator 
devised as follows,: “ I give to my two.sons William Watt 
and Rufus Watt the tract of land I purchased on Dan River, 
to them and their heirs forever.” In a subsequent part of 
the will the testator says, “I will, that, if any of my 
children die without issue, leaving a wife or husband, it is 
my will such wife or husband shall be entitled to one half 
of the property, the other half to be equally divided between 
my other children or their heirs.” The word property in 
this last clause covers both the real and personal estate, given 
by the will to each of the four children. By our Statute, 
Rev. Stat. Ch. 122, sec. 11, after the 15th of January, 1828, 
“every contingent limitation in any will, made to depend 
upon the dying without heir, or heirs of the body, or with- 
out issue or issue of the body &c. shall be held and interpre- 
ted a limitation to take effect, when such person shall die, 
not having such heirs or issue d&c. living at the time of his 
death or born to him within ten months thereafter, unless the 
intention of such limitation be otherwise expressly declared 
in the face of the will .creating it.” The fee simple, which 
the clause in the will first above-mentioned gave to the de 





290 IN THE SUPREME COURT . 


June, 1844 fendant in a moiety of the Dan River lands, is, by the sec- 
~..u..., ond clause of the will as abovementioned, cut down to a fee 
conditional, resting upon a contingency. A good estate in 
fee in the same lands may possibly hereafter spring up, on 
the death of the defendant without issue, leaving a wife, to 
any such wife and his brothers and sisters or their heirs. 
The limitation over of the fee, on the events specified in the 
will, is not too remote, and is good by way of executory de- 
vise ; and it belongs to that class of executory devises which 
permits a fee to be limited on a fee, and the leading case on 
which is Pells v Brown, Cro. Ja. 590.. The defendant, by 
the deed he executed, conveyed only the conditional fee he 
had; it did not destroy the limitation over. It is unneces- 
sary for us now to decide the question whether a deed from 
him and his brothers and sisters, with warranty binding 
themselves and their heirs, would estop them, and rebut their 
heirs, by force of the collateral warranty, to enter on the 
said land ; as we are sure, that no conveyance known to the 
law can bar the executory devise, made in the will of the tes- 
tator, to any widow the defendant may leave, in case he 
should die without issue and leave a widow. Nor is it ne- 


cessary for us to say, who would take the land, on the event 
that the defendant should die without issue and without leav- 
ing a widow. The defendant has not the power to make a 
clear title to the fee simple. Therefore the judgment must 
be affirmed. 


Per Curiam, Judgment affirmed. 





OF NORTH CAROLINA. 


DEN EX DEM. NATHAN A STEDMAN vs. RODERICK MciN- 
TOSH. 


Wherever the relation of landlord and tenant exists, without any limitation as June, 1844 
to time, such tenancy shall be frost year to year, nor shall either party be st - 
liberty to put an end to it unless by a regular notice. 

This notice must be given six months before and ending with the period, at 
which the tenancy commenced. 

There are several cases, in which the relation of landlord snd tenant may termi+ 
nate without any notice to quit, as where, by agreement of the parties, notice is. 
waived—or where its determination is made to depend on some particular 
event, as the death of a particular individual, or fixed by effluxion of time, it 
being to terminate at a particular period. , 

ing ey ~ enya Sg RR RN aT HCA A 
ing, may still be created. 

Tho quedian, a0 jasetien to, qnit, dosenicounn prenprsrterytinemsdh 
ties. 

Where A. contracted with B., that B. should occupy his house and lot at $14 
per annum—rent to commence on the 26th of October, 1841, and if B. 
should desire to remove the house before October, 1842, he was to pay only 
for the time he occupied the house; Held that this was not a tenancy from | 
year to year, but that it terminated at farthest on the 26th of October, 1842, 
and that six months’ notice to quit was not necessary. 

The case of Humphries v Humphries, 3 Ired- 362, cited and approved. 


Appeal from the Superior Court of Law of Chatham 
County at Spring Term, 1844, his Honor Judge Dick pre- 
siding. 

This was an action of ejectment, commenced on the 19th 
of November, 1842. On the trial the’ plaintiff gave in evi- 
dence an instrument executed by the lessor of the plaintiff, 
in these words : 


“T have this day agreed with Rhoderick McIntosh to let 
him occupy the house now in his occupancy on my lot at 
the rate of fourteen dollars per annum, rent to commence on 
the 26th of October 1841, he having settled with me for the 
rent upto that time. In case Mr. McIntosh should desire to 
remove the house before October, 1842, he is to pay me only 
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June 1844 for the time he occupies the house while on my lot at the 

Stedman Tate abovenamed. I hereby acknowledge I put no claim to 

vy _ the house. All [ contend for is the rent for the land. In 

McIntosh. .itness whereof I hereunto set my hand and seal, Sept. 9th, 
1841.” 


The plaintiff then proved, that the defendant was in pos- 
ession of the premises owned by him and mentioned in 
the declaration, being the same lot referred to in the said in- 
strument, at the time of serving the declaration, and that, in 
the month of July, 1842, and before the 20th of that month, 
the lessor of the plaintiff verbally informed the defendant, 
that he wished him to leave the premises as soon as he could, 
and that he must leave at the expiration of his time; to 
which the defendant replied that he was as anxious to get a- 
way as the lessor of the plaintiff was to have him away, and 
that he would leave as soon as he could. Upon this evi- 
dence the defendant’s counsel moved his Honor to non-suit 
the plaintiff, insisting that the said lease constituted between 
the parties a tenancy from year to year, and that the plaintiff 
had not shewn that the said tenancy was by any legal mode 
terminated at the commencement of the action. 'Themotion 
was opposed by the counsel for the plaintiff, contending 1st, 
that the defendant was not a tenant from year to year but a 
tenant for one year, or for a term ending October, 1842, at 
which time the tenancy expired, without any act to be done 
by the plaintiff; 2dly, that, if not such a tenancy for a fixed 
term, it was a tenancy at will strictly, and the notice served 
had terminated the tenancy; and 3dly, that, if a tenancy 
from year to year, yet the notice given, coupled with the de- 
claration of the defendant, was sufficient to terminate the ten- 
ancy, which was at.an end before the commencement of this 
suit. 

His Honor declared himself of opinion, that the plaintiff 
had made out no case, and ought to be called. In submission 
to this opinion, the plaintiff suffered judgment of non-suit to 
be entered, and appealed. 
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Badger for the plaintiff. June 1844, 


J. H. Haughton, for the defendant, contended that every Stedman 


occuption of the land of another is, in modern times, from 
considerations of public policy, prima facie deemed a tenan- 
cy from year to year. The owner may shew, from the 
particular terms of the contract, that it was nota tenancy 
from year to year: if he does not, he must give 6 months’ no- 
tice to quit. Humphries. v Humphries, 3 Ired. 363.. If 
there be not a stipulation for less than six months’ notice, or 
that no notice need be given, or if the occupation is refera- 
ble to a year or any particular part of a year, there must 
be six months notice. This contract speaks of the rent being 
per annum. Again, wherever rent is reserved and there isno 
waiver of notice or other special agreement in relation there- 
to, the tenancy is considered a holding from year to year. 
Humphries v Humphries, ut supra. Jackson v Bryan, 1 
John. Rep. 326; Spencer’s opinion and Tompkins’ opinion. 
Jackson v Wilsey, 9 John. Rep. 268—Philips v Covert, 7 
John. Rep. 38 (note a.)) Asto disclaimer and waiver of 
notice, 1 John. Rep. 325 ut supra. 


Nasu, J. The only question presented in this case is as to 
the true construction of the contract between the parties. 
This paper was executed on the 9th of September, 1841, and 
the action was brought on the 19th of November, 1842, the 
plaintiff having given the defendant notice to quit in July 
preceding. On the trial of the cause in the Superior Court of 
Chatham, it was contended by the defendant, that this was a 
tenancy from year to year, and that the tenancy could not be 
put an end to by the lessor, without giving to the tenant six 

months’ notice to quit; and his Honor, who presided, being 
of this opinion, the plaintiff submitted to a nonsuit and ap- 
pealed to this Court. In the opinion of his Honor we think 
there was error. The true inquiry is, not as to the nature of 
the estate or interest, which the defendant acquired in the 
premises, but whether, by the contract, the plaintiff could 
bring this action without a previous notice to quit. We 
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June, 1844 think he could, or, if any notice was necessary, that which 


Stedman 


v 


McIntosh 


was given was sufficient—Anciently, where a man entered 
into land, with the consent of the owner, and no express 
time was limited for its termination, it was, by the strict 
letter of the law, a tenancy at will, and either party might 
put an end toit at his pleasure. This tenancy was fraught 
with much mischief; and its operation was often oppressive 
and unjust to the tenant, for he might be turned out of pos- 
session before his crop was fit for harvesting, and, though 
the law gave him the right to enter and carry off his crop 
when ripe, still itsubjected him to great inconvenience. It 
was also contrary to the policy of the State, which is in noth- 
ing more concerned than in protecting and cherishing the 
proper cultivation of the soil. Courts of justice, therefore, 
early viewed with strictness an estate fraught with so much 
injury to the interests of agriculture. Lorp Kenyon, in the 
case of Martin v Watts,7 Term 79, says, “as long ago as 
the time of the year books, it was held, that a general occu- 
pation was an occupation from year to year, and the tenant 
could not be turned out without reasonable notice.” It is 
now considered as settled law, that wherever the relation of 
landlord and tenant exists, without any limitation as to 
time, such tenancy shall be from year to year, nor shall 
either party be at liberty to put an end to it, unless by a reg- 
ular notice. Legg v Strudwich, 2 Salk. 414—Timmins v 
Rowlinson, Burr. 1609—Martin v Waits, 7 Term Rep. 
79. And it is also settled, that this notice must be given six 
months before and ending with the period at which the tenan- 
cy commenced. Doe v Porter, 2 Term R. 3. The Courts, 
therefore, lean against construing leases to be at will, and in 
favor of their being from year to year; and so strongly has 
that disposition heen felt, that it has been decided, in a Court 
of very high authority, that, at this day, a tenancy at will 
cannot be created, 7 Johns, Rep. 3. This, however, is car- 
rying the doctrine too far. Both in England and in this 
State it has been held, and is now settled, that an estate at 
will, strictly so speaking, can be created, 5 Tyrw. 753, and 
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so by express contract between the parties. Richardson v June, 1844 


Lavgridge, 4 Taunt. 148—Humphries v Humphries, 3. 





Stedman 
vy 
Ired. 363. In this last case it is ruled, that, though ftom 7, 


policy”every occupation of land is, prima facie, deemed a 
tenancy, from year to year, yet the owner may shew, that it 
is only a tenancy at will, or any other tenancy, determinable 
at a particular time or on a particular event, by the express 
agreement of the parties. In other words, that the contract 
between the parties must govern and ascertain their respec- 
tive rights. In this case, the contract sets forth, that the 
tenancy was to commence on the 26th of October 1841, at 
the yearly rent of $14 for one year, and at that rate for any 
shorter time ; it then stipulates, in case Mr. McIntosh shall de- 
sire to move the house before October 1842, he is to pay only for 
the time’ he occupies the house or ‘the lot at the rate of $14 
for one year. We think these stipulations clearly fix a ter- 
minus for the lease, to wit, the 26th of October 1842. 
There are several ways, by which the relation of landlord — 
and tenant may terminate, without any notice to quit: as 
where, by the agreement of the parties, notice is waived, or, 
when its determination is made to depend upon some partic- 
ular event, as the death of a particular individual ; here the 
death of the individual is in itself a termination of the lease, 
and the estate of the lessee ceases. So, where its determin- 
tion is fixed by the effluxion of time, as where it is to termin- 
ate at a particular period. In neither of these cases is any 
notice to quit necessary, and the lessor, may, upon the expi- 
ration of the time specified, or the happening of the particu- 
lar event, immediately enter upon the lessee. Cobb v 
Stokes, 8 East. 358, Messenger v Armstrong, 1. Term 
Rep. 54. On behalf of the plaintiff it was urged, that this 
was a tenancy at will, because, by the terms of the contract, 
the defendant had aright to put an end to it at his pleas- 
ure—and that the law gave the lessor of the plaintiff the 
same right, which he had exercised by giving the defendant 
two months’ notice to quit. ‘Whether this was a tenancy 


1} 
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June, 1844 at will, or one whose termination was by the contract fixed 
Biedman 20d determined ; we areof opinion it was not a tenancy 
v . from year to year, and that, in either case, the opinion of his 
Melntosh. tronor was erroneous. ‘The plaintiff was entitled to main- 
tain his action, as he did not commence it before the 26th 
of October -1842, one year for the commencement of his 

lease. ; 


Per Curiam, Judgment reversed and venire de novo 
awarded. 


WILLIAM C, STEDMAN QUI TAM vs, WILLIAM BLAND. 


An action for the penalty under the statute against usury cannot be sup- 
ported, unless the usurious interest, or some portion of it, has been actually 
received, either in money or money’s worth. 

A. loaned a sum of money to B. at usurious interest, and to secure the pay- 
ment B, conveyed to a trustee a house and lot worth more at the time 


than the money borrowed and the usurious interest: afterwards the proper- 
ty was sold by the trustee at public auction and purchased by A. who gave 
for it what was then its fair value, but, owing to the depreciation of the 
property, the sum for which it sold did not amount to the principal of A.’s 
debt. Held that A. was not liable to the penalty under the Statute against 
usury. 

The case of Ehringhaus v Ford, 3 Ired. 528, cited and approved. 


Appeal from the Superior Court of Law of Chatham 
County at Spring Term 1844, his Honor Judge Dicx pre- 
siding. 

This wasan action of debt qui tam &c. on the Statute of 
usury. The plaintiff proved by H. H. Yeargain that, on 
the 22d of Febuary 1839, he Yeargain, borrowed from the 
defendant fifty dollars, and gave his bond for one hundred 
and five dollars, payable twelve months after date; that on 
the 23d of Febuary, 1839, he borrowed two hundred-and 
twenty five dollars from the defendant and gave his bond 
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payable to the defendant for two hundred and fifty dollars June 1844 
payable twelve months after date, with interest from the date; ‘gijnan 


ae 


that, on the said 23d of Febuary 1839, he, Yeargain, exe- 
cuted’a deed of trust to one W. Hanks, by. which deed ‘he 
conveyed to the said Hanks, his dwelling house and two 
lots in the town of Pittsborough to secure the payment of the 
two aforesaid bonds. On the 19th of November, 1842, 
Hanks sold the house and lots at public sale to. the highest 
bidder, when the defendant, being the last and highest bid- 
der at the sum of four hundred dollars, became the purchas- 
er. This witness further stated that previous to the 19th 
of November, 1842, he had executed two other bonds to the 
defendant for borrowed money, one bond for one hunbred 
and thirty dollars and, the other for seventy seven dollars, 


and executed a second deed of trust to secure the payment of 


the two last mentioned bonds; that the said Hanks was also 
the trustee in this second deed, and that the sale made on the 
19th of November, 1842, as above mentioned, was under 
both deeds. ‘This witness further stated, that, on the said 
19th November, 4842, after the sale, the defendant delivered 
to him the same bonds aforesaid and executed to him a re- 
ceipt, as follows, “Recd. of H. H. Yeargain in full of the 
amount due me on account of two deeds of trust made to W. 
Hanks to secure me by said Yeargain, this 19th of Novem- 
ber 1842, William Bland.” ‘The witness further stated, that 
he did not pay the said Bland any money or other thing of 
value, at the time the above receipt was given or at any oth- 
er time, in discharge of any of the aforesaid bonds. The 
plaintiff then examined W. Hanks, the trustee, who stated 
that he sold the house and lots under the two deeds of trust 
aforesaid ; that the sale was public and fair as faras he knew; 
that the defendant became the last and highest bidder for 
the sum of four hundred dollars; that four hundred dollars 
was a fair price forthe house and lots in November, 1842, 
and that the bonds were delivered up to Yeargain, and, by 
the consent or direction of Bland, satisfaction was entered on 
the deeds of trust. This witness was then asked by the 
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Bland.! 
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June, 1844 plaintiff, if he had executed a deed conveying the house and 
Paina, ts tothe purchaser, William Bland. ‘This question was 


v 


Bland. 


objected to by the defendant, because the deed was not pro- 
duced by the plaintiff, and no notice had been served on the 
defendant to produce it. ‘The Court sustained the objection 
and rejected the evidence. This witness further stated, that 
in Febuary, 1839, the house and lots were worth eight hun- 
dred dollars. ‘The witness Yeargain further stated, that, 
some few months before the sale, he offered the house and 
lots to Bland at eight hundred dollars; that Bland refused 
to give that sum, butoffered the witness seven hundred dol- 
lars, which the witness refused to take. 

The Court charged the jury, that, to entitle the plaintiff to 
recover, he must prove that some part of the usurious inter- 
est had been received by the defendant; that it was proper 
for them to take into consideration the receipt, in connection 
with the evidence of the witnesses, and if they believed the 
witnesses, and collected from the whole of the testimony, 
that’usurious interest had been received by the defendant, 
the plaintiff was entitled to recover. The Court further sta- 
ted, it was necessary for the plaintiff to prove, that Hanks, 
had conveyed the house and lots to Bland by deed, before 
the title would vest in Bland, and if they believed from the 
testimony, that the legal title was still in Hanks, and that 
Bland had received nothing in any other way, the plaintiff 
was not entitled to recover. 

The jury found a verdict for the defendant, and judgment 
being rendered accordingly, the plaintiff appealed. 


George W. Haywood, for the plaintiff, contended in sub- 
stance, that the defendant had by the deed of trust and the 
sale under it, acquired more than enough or quite enough 
to discharge his debt and the usurious interest; that by his ac- 
ceptance of the property in February, 1839, as security, he 
had taken it at its valuation at that time and should be 
bound by that valuation at its subsequent sale—and he quo- 
ted as authorities, Maddox qui tam v Hammett, 7 Tern. 
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Rep. 180. Cro. Eliz. 20.. Note Ist Ferrall v Shazw, 1 Jane, 1844 





Saund. Rep. 395. 1 Starkie’s Evid. 356. anne Vannoy; syedman 
3.Dev. 43. 


J. H. Haughton, for the defendant, insisted, that no usu- - 


rious interest, had been received by the defendant—that the 
property by the deed in trust was a mere security for the debt 
until its sale by the trustee in November, 1842, when the ti: 
tle was purchased by the defendant for $400, being less than 
the principal of ‘his debt—2dly, that, if the receipt of usuri- 
ous interest was consummated by the’ execution of the deed 
of trust in February, 1839, the plaintiff could not recover be- 
cause he had not brought his _suit within three years from 
that time. Dowell v Vannoy,3 Dev. 49. 3dly, that the 
usurious interest, not having been received in actual money, 
must at least. have been received in money’s worth, 5 Dane. 
p. 333, 334. Wright v McGibbong, 2 Dev. -& Bat. 474— 
and the defendant reteived nothing by the conveyance of the 
house and-lots, under the deed of trust, because the deed of 
trust was infected with usury, and therefore no title pass- 
ed. Shober v Hauser, 4 Dev. & Bat. 91. mes 


Nasu, J. Several questions | of law were made aie 
the trial, and several objections taken to the Judge’s charge, 
We do not deem it necessary to notice any of them; for, if 
his Honor did commit an error in his directions to the jury, 
it would do the plaintiff no good to grant him a new trial. 
Upon the case, as it appears before us, it is obvious he cannot 
recover. The simple statement is, that the defendant loaned 
to Yeargain at different times $482, upon which large usuri- 
ous interest was reserved, but that he has actually received:no 
more than $400 in return. So far ffom exacting usurious 
interest, he has not got back that which by law he might 
have received, which was the actual sum loaned with six 
per cent. intefest on it. He has not, therefore, according to 
the: case, taken one cent of usurious interest, and of course 
has not ineurred the penalty of the law. ‘The plaintiff’s 
right to a recovery has, before us, been placed on the ground, 
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Jane 1844 that, as the house and lot were, at the time they were con- 
Stedman veyed to Hanks, worth $800—which is more than the sum 





loaned with legal interest—the defendant has incurred.the 
penalty designated by the act of the General Assembly, by 
taking the house and lot in discharge of the bonds. We do 
not think so. ‘The bonds, which were given, as well as the 
conveyances, could have been avoided for the usury, if suits 
had been brought to enforce them, as they were but securi- 
ties for the money loaned. But this is an action to recover 
the penalty, inflicted by statute, for making an usurious loan, 
which is double the amount of the money loaned—and, be- 
fore the defendant can be subjected to this heavy penalty, it 
must not only be shewn that the loan was usurious, but 
that the defendant has received the usurious interest or some 
portion of it. And if in this case the house and lot were 
worth at the time $800, and had by Yeargain, the borrower, 
been conveyed to the defendant, in payment of the bonds so 
given by him, and by the defendant so received, it wou!d 
clearly have been usurious and the penalty incurred ; for, in 
order te complete the usury, it is not necessary the usurious 
interest should have been received in money-—if received in 
property it is sufficient—the law looking to the substance, 
and not to the form, of the transaction. ‘That is not the case 
here. The house and lot are conveyed to Hanks, not that 
he shall convey them to the defendant, but that he shall sell 
them and with the proceeds pay the debt due the defendant. 
The trustee, after due notice, sells the property at public 
auction, and the defendant becomes the purchaser for the 
sum of $400—a sum the full value of the property and less 
than the moneys loaned—and the bonds are given up and 
the deeds satisfied. It may be that Yeargain has been in- 
jured by the deterioration of his property—but. the loss to 
the borrower. is not the only criterion by which to judge 
whether a transaction is usurious. Ehringhaus.v Ford, 
3 Ired. 528. If a third person had purchased the house and 
lot at the sale, for the price the defendant bid for them, the 
loss to Yeargain would have been precisely the same ; yet 
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no one could imagine, for a moment, that, upon trustee’s pay- June 1844 
ing over that money to the defendant and his surrendering §,. 304, 
the bonds, he would have incurred the penalty of thelaw, + - 
How is the principle varied by the defendant’s purchasing? ®*™* 
However contaminated the contraet was, and unquestiona- 

bly, according to the statement.of the case, it was usurious, 

we are of opinion that it does not appear, that the defendant 

has received the usurious interest reserved or any portion of 

it, and that he has not incurred the penalty of the law. 


Per Curiam, Judgment affirmed. 








WILLIAM W. VASS, ADMOR. OF N. N. SOUTHALL vs. MARY 
SOUTHALL. 


A gold watch, worth one hundred dollars; the gift of s husband to his wife, 
cannot in our country be considered as among the paraphernalia of the 
wife, when the husband at the time of the gift was a man of limited means 
or small property, and afterwards died insolvent, —_. : 

What shall be considered as paraphernalia of the wife is a question for the 
Court, but guere, whether a Court of Law can take notice of it at all? 
Appeal from the Superior Court of Law of Granville 

County, at Spring Term, 1844, his Honor Judge Dicx pre- 

This was an action of trover for a gold watch. 'Theevi- 

dence was as follows: The defendant was the widow of the 

plaintiff's intestate N. N. Southall. It was in proof that the 
said N. N. Southall was an innkeeper in the town of Hen- 
derson ; that his- circumstances were limited, but he was in 

good credit, until shortly before his death; and that he did 

not leave property sufficient to pay his debts. It was also in 

f proof that the watch, which is. the subject of this suit, and 

which was proved to be worth about one hundred dollars, 
was what is called a gentleman’s watch, that it was purchas- 
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June, 1844 64 by N, N. Southall some .three or four years before his 
death, and that it was generally worn by the defendant, but 
it was occasionally worn by her husband. There was no 

' evidence of an express gift to the defendant ; but it was 
proved the defendant had said at onetime, in the presence 
of her husband, that he had given her the watch, and. that, 
at another time, the defendant said she had lent her husband 
one hundred dollars and held the watch in payment of the 
loan. It was proven that the defendant had possession of 
the watch—that a demand was made by the plaintiff before 
the action was brought, and the defendant refused to surren- 
der it. 

His Honor charged the jury, that even if they should be 
of opinion that the plaintiff’s intestate had made a gift of the 
watch to the defendant, he being insolvent at the time of his 
death, the plaintiff was entitled to recover. 

The jury found a verdict for the plaintiff, and judgment 
being rendered accordingly, the defendant appealed. 

No counsel in this Court for the plaintiff. . 

E.G. Reade and Iredell for the defendant, contended that 
the watch was a part of the wife’s paraphernalia and that 
she was entitled to retain it against the administrator of the 
husband, though the latter was insolvent at his death, and 
cited 2 Blac. Com. 435—436, 


Daatet, J. The articles, comprised under the term para- 
phernalia, include such apparel and ornaments of the wife, 
as are suitable to her condition in life. 2 Blac. Com. 436. What 
are to be so considered, is a question to be decided by the 
Court, and will depend upon the station and fortune of the 
parties. 2 Roper on Hus. & Wife, 141. The Judge told 
the jury, that, even if they were of opinion, that the plain- 
tif’s intestate had made a gift of the watch to defendant, he 
being insolvent at the time of his death, the plaintiff was en- 
titled to recover. Without going into the question, whether 
a Court of Law now takes any notice of paraphernalia, 
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we must however concur with his Honor and say, that the June, 184¢ 


a 


watch in controversy was not paraphernalia, under the cit- y,., 
cumstances the husband was in at the first time he permitt- 
ed his wife to use the said watch, and afterwards up to the 

time of his death. The case states that the husband was al- 

ways a man of limited means, which we must undersand a 

man of but little property ; and his estate was found to be 
insolvent at his death. Such a watch could not be consid- 

ered suitable to the wife of a man in such circumstances in 

our state of society. 


Per Curram, Judgment affirmed. 


THE STATE ve. WILLIAM A. J. POLLOK. 


Where a gate has been unlawfully erected across a public road, and the pro- 
prietor of the land through which the road passes and on which the gate 
has been placed, afterwards sells the land to A., who never actually entered 
into the land but leased it to others, who kept up the gate, A. is not indicta- 
ble for the continuance of the nuisance. 


Appeal from the Superior Court of Law of Onslow 
County at the Spring Term, 1844, his Honor Judge Manty 
presiding. 

The defendant was indicted for obstructing a public road 
by erecting and keeping across it a gate, without a licence 
from the County Court. On not guilty pleaded, the jury 
found a special verdict: That a former owner of the land, 
through which the road passes, erected the gate in gestion ; 
that, four years before the bill was found, that person sold 
and conveyed the land to the defendant, with the gate then 
standing; that the defendant did not at any time actually en- 
ter into the land, but that he leased the same to other persons, 
who entered and have occupied the land ever since as the 
tenants of the defendant, and have kept up the gate up to 

12 
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June, 1844 the finding of the bill; and that no licence was ever given 
State DY the County Court to any person to erect the gate. 
v On this verdict judgment was given for the defendant, and 
Pollok- the Solicitor’for the State appealed. . 


Attorney General for the State. 
No counsel for the defendant in this Court. 


Rurrin, C. J. The person, who erected the gate and 
those who have kept it up and used it, are guilty of the of- 
fence charged in the indictment. But the defendant is not 
responsible for their acts, in which he had no participation 
by aiding in or procuring them to bedone. Any person might 
abate the nuisance erected on the defendant’s land ; but he, 
merely as owner, is not more under an obligation to do so, 
than any other citizen. If one cut a tree across the road on 
another’s land, the owner of the land is not obliged to re- 
move it, but the overseer of the road. The tenants, who use 
the gate by keeping it closed and impeding the travel, are, 
no doubt, guilty. But a landlord is not answerable erimi- 
naliter for nuisances erected or continued by the lessee. To 


make one guilty of a crime, some personal agency or delin- 
quency of his own is requisite. 


Per Curiam, | Judgment affirmed. 
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STATE vs. WILLIAM A. J. POLLOK & WHITE HUMPHRIES. 


In on indictment ot commen law for & forcible entry, it is sufficient to prove June, 1844 
that the defendant entered with such force and violence as to exceed a bare 


ass. 

hietabsiteticnetitiate land in possession of another, either by his beha- 
vior-or speech, gives those, who are in possession, just cause to fear, that he 
will do them some bodily harm if they do not give way to him, his entry is 
esteemed forcible, whether he cause the terror, by carrying with him such 
an unusual number of attendants or by arming himself in such a manner as 
plainly to intimate a design to back his pretensions by force, or by actually 
threatening to kill, maim or beat those, who continue in possession, or by 
making use of expressions, plainly implying a purpose of using force against 
those who make resistance. 

Appeal from the Superior Court of Law of Onslow 
County at the Spring Term, 1844, his Honor Judge Manty 
presiding. 

This was an indictment for a forcible trespass at common 
law. It appeared on the trial, that the land, on which the 
forcible trespass was alleged to be committed, had been in 
dispute between the prosecutor, Watson, and the father of 
the defendant for some years ; that their lands adjoined each 
other; that it was finally referred to arbitrators to decide be- 
tween them, and that these arbitrators decided the question 
in favor of Watson, the prosecutor; that this award was 
made under an order of Court, and before it was returned to 
Court, the alleged trespass took place ; that the order for the 
arbitration was made at March T'erm, 1841, of Onslow Su- 
perior Court and the award made at the following Spring 
Term, to wit, 1842, when it was confirmed. It also appear- © 
ed in evidence that the father of the defendant, Pollok, had 
possession of the locus in quo in 1841, and some years pre- 
vious, by cultivating the pine trees for turpentine; but that, 
after the award was made and before it was returned to 
Court or made a judgment thereof, Watson, the prosecutor, 
with his son and a slave, in the month of March, 1842, the 
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June 1844 regular period for beginning the annual work of getting tur- 


State 
v 
Pollok. 


“ pentine, proceeded to cultivate the trees by chopping them, 


&c., as the defendant’s father had.done the year before ; that 
they had continued to do so unmolested by the defendants 
or either of them, and were beginning the work of the sec- 
ond week, the son and slave being on the premises, when 
the two defendants, with five or six negro men, also went 
on the ground, and the slaves were ordered by Pollok to go 
to chipping. Watson forbade the slaves, upon which a dis- 
pute arose as to their respective rights to the land; in the course 
of which the defendant Pollok, stated that he knew the ar- 
bitrators had given the land to Watson, but that he intended 
to keep it, and would work the trees at the risk of his life. 
He further stated, that if Watson would chip the trees, he 
would dip them. After some further angry words, the de- 
fendant, Pollok, advanced upon Watson, rolling up his 
sleeves, and saying, he would whip him and his father too, 
when the defendant Humphrey interposed and told Pollok 
not to fight. It further appeared, that the defendants, Pollok 
and Humphrey, were both informed of the fact, that Watson’s 
hands were on the land, working the trees, and they had 
some conversation relative to the propriety of arming them- 
selves, before they should go there. Watson and his slave 
went off and abandoned the land to Poilok, who has con- 
tinued to work the trees since. The slave left while the 
dispute was going on and Watson soon after. 

The defendant’s counsel contended that Watson, the pros- 
ecutor, never had such a possession of the premises, as could 
be violated by a forcible entry, because, Ist, his interference 
was for too short a time; 2dly, it was an unlawful posses- 
sion ; 3dly, the possession had not been yielded up to Wat- 
son, the prosecutor ; 4thly, that, supposing the possession in 
Watson to be complete, there was no evidence, that he had 
been forcibly entered upon or ejected; that there should be 
some actual breach of the peace. 

The Court charged the jury, that before the defendants or 
either of them could be legally convicted, under the indiet- 
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ment, the jury should be satisfied upon two points; 1st, that Jane 1844; 
the prosecutor, Watson, had by himself or his servants the State 
actual possession of the premises in dispute; 2dly, that the = 
defendants entered upon him and put him out by force. In , 
respect to the first point, the jury were instructed, that it was 

not necessary this actual possession should be continued for 

any length of time; it was sufficient if the possession had 

been discontinued.by Pollok, and there was.an actual entry 

upon and occupation by Watson of the premises in the man- 

ner described. Nor was it necessary that this possession 
should be a lawful one, in any other sense than that it 
should be peaceably enjoyed by Watson. Nor was it be- 
lieved to be essential that Pollok should have yielded up 

his possession, provided the jury should find it was put an 

end to in any way. The true question was, not who had 

the best right to possess, but who had the actual possession 
—the possessio pedis of the law. Upon the second point 

the Court informed the jury, that it was not always easy to 
define the precise degree of force necessary to constitute a 
forcible trespass. It was believed, however, to be unneces- 

sary to go to the extent of shewing an actual personal vio- 
lence. If there was such a shew of force, as to create a rea- 
sonable apprehension in the minds of the adversary party, 

that they must yield in order to avoid a breach of the peace, 

and they did yield without proceeding to that extremity, it 
would nevertheless be a yielding upon force; such a force 

as would constitute it a forcible trespass, But if he yielded, 

not in consequence of such necessity, but because of an appre- 
hension, that he might not be able to gather the result of his 
work, or such a contest would be unprofitable or vexatious, 

or for any reason other than the apprehension above designa- 

ted, the defendants would not be guilty of the force necessa- 

ry to give their acts a criminal character, and they should be 
acquitted. The jury were told they might acquit one or 

both, according to the view they might take of the testimo- 

ny. ‘There was no question as to whether the occupation 

of land, by working the turpentine trees thereon, be a pos- 
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June, 1844 session. It was conceded on both sides that it was. 
State Lhe jury found the defendant Pollok guilty and Hum- 
v phrey not guilty—And, judgment having been rendered a- 
- gainst Pollok according to the verdict, he appealed to the 
Supreme Court. 


‘litorney General for the State. 
John H. Bryan & James W. Bryan for the defendant. 


Dantet, J. This is an indictment at common law for a 
forcible entry.. First, the defendant contended, that the 
prosecutor never had such a possession of the locus in quo, 
as could be violated by a forcible entry. The defendant's 
father (under whom we must take it he acted) was in the 
year 1841 in the quiet possession of this land, and cultiva- 
ted the pine trees thereon in extracting turpentine from them. 
A dispute as to the title or boundary of this land having a- 
risen between the prosecutor and the defendant’s father, they 
submitted it by rule of Court to arbitration. The arbitrators 
awarded the land to the prosecutor, but, before the award 
was returned into Court, to wit, in the month of March, 
1842, the usual period for the beginning of the annual work 
of getting turpentine, the prosecutor, with his hands, entered 
on the said land and proceeded to cultivate the trees by chip- 
ping, &c. as the defendant’s father had done before. The 
prosecutor and his hands had continued to do so, for a week, 
unmolested, and were beginning the work of the second 
week, with another white man and six slaves, when the de- 
fendant came with force and expelled them. 'The defendant 
at the time said, that he knew the arbitrators had given the 
land to the prosecutor, but that he intended to keep the land 
and would work the trees ‘at the risk of his life. The Court 
charged the jury, that, if Pollok’s possession had been put 
an end to in any way, and the prosecutor had actually enter- 
ed upon and occupied the premises in the manner described, 
it was a sufficient possession for the purpose of this indict- 
ment ; and that ijt was not necessary the prosecutor should 















OF NORTH CAROLINA. 


sense, than that it was peaceably held and enjoyed by him, ~,. 
at the time the forcible act was done by the defendant. We 
do not see any error in this charge. At common law, it is 
sufficient to prove that the prosecutor was possessed of the 
land, and that the defendant entered with such force and vio- 
lence, as to exceed a bare trespass. Wilson’s case, 8 Term 
Rep. 357. Ros. on Evid. 374. 

Secondly, the Court charged the jury, that personal vio- 
lence was not necessary to constitute the offence ; that, if 
there was such a shew of force, as to create a reasonable ap- 
prehension in the adversary that he must yield to avoid a 
breach of the peace, and he does so yield, it would be a yiel- 
ding upon force, and such as would constitute it a forcible 
trespass. We do not see any error in this part of the charge 
of his Honor. The defendant contended, that the offence 
was not complete, until some actual breach of the peace had 
been committed. But the law is, where the party, either by 
his behaviour or speech, at the time of his entry, gives those, 
who are in possession, just cause to fear, that he will do them 
some bodily harm, if they do not give way to him, his entry 
is esteemed forcible ; whether he cause the ‘terror, by taking 
with him such an unusual number of servants, or by arm- 
ing himself in such a manner as plainly to indicate a 
design to back his pretensions by force, or by actually 
threatening to kill, maim or beat those who continue in pos- 
session, or by making use of expressions, which plainly im- 
ply a purpose of using force against those who make resis- 
tance. Haw. P. C. b. 1, ch. 64, sec. 27. Roscoe on Evid. 
377. 


Per Curram, 





Ordered that this opinion be certified to 
the Superior Court of Onslow, that it may 
proceed to judgment accordingly. 





‘ 





shew, that his possession was held under title in any other June 1844 


_ 
Pollok. 
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TURNER BYNUM vs. JOHN CARTER. 


June, 1844 The occupation of pine land, by annually making turpentine on it, is such an 
———=__ actual possession, as will oust a constructive possession by one, claiming 
merely under a superior paver title. 

Where the extent of a wrong-doer’s possession is so limited as to afford a fair 
presumption, that the party mistook his boundaries, or did not intend to set 
up a claim within the deed of the other party; it would be a proper ground 
for saying, that he had not the possession, or that it was not adverse. But 
it is otherwise, where the possession was wilful, open and notorious. 

The entry of an owner upon a trespasser will enable the former to maintain 
trespass; but it must be an entry foc the purpose of taking possession, which 
may be evinced by acts of ownership on the land as ploughing it or the like, 
or by a formal declaration of the intention accompanying the entry. 

But although such entry be made, yet if the wrong doer continue his posses- 
sion, the deed of the owner, not being made on the land and such adverse 
possession continuing, is not valid to pass a title to the land. 

The cases of Carson v Burnett, 1 Dev. & Bat. 546, Green v Harman, 4 
Dev, 158, and Carrv Carr, 4 Dev. & Bat. 179, cited and approved. 


Appeal from the Superior Court of Law of Edgecomb 
County, at Spring Term, 1844, his Honor Judge Pearson 
presiding. 

This was an action of trespass quare clausum fregit, 
commenced in May, 1841. The locus in quo is a slip of 
land, about half a mile long and from 100 to 150 yards wide, 
containing about 26 acres. The plaintiff shewed the title 
to be in Susan Hines on the first of September, 1840, asa’ 
part of a large tract, containing about 200 acres, which she 
sold and conveyed to the plaintiff by deed, bearing date the 
Ist September, 1840, and containing a general warranty, 
“except as to a small part claimed by Carter,” the defendant. 
Miss Hines was an infant until a short time before her sale 
to the plaintiff; and Richard Hines was her father and guar- 
dian, and kept a tenant on the land from 1828 to the date of 
the deed, but the tenant occupied the upper part of the tract 


: 
4 
| 





OF NORTH CAROLINA. 311 


and had no actual possession of any part of the 26 acres. June 1844 1844- 
The pleas were not guilty and liberum tenementum. On 3 on Bynum 
the trial the defendant shewed a patent to one Ellis, issued 
in 1822, for 57} acres of land and including the slip of 26 
acres ; and shewed further that in 1834 Ellis placed a ten- 
ant on his tract, who lived on:a part of the tract without the 
limits of the 26 acres in dispute; but who, in that year, box- 
ed all the pine trees suitable for making turpentine, as well 
within the disputed part as on the residue of the traet, and 
continued to cultivate the trees, in the usual way of making 
turpentine, regularly, every year up to the year, 1839, inclu- 
sive: And that in January, 1840, Ellis sold and conveyed to 
the defendant, who entered upon the lands and cultivated 
the same trees during the years 1840 and 1841. It appeared 
in evidenee, that the process of making turpentine is, after the 
boxes are cut, to begin operations about the 1st of April, and 
chip the trees so as to allow the gum to exude and run into 
the boxes below, and every eight or ten days, after chipping 
partieular trees; to dip the turpentine collected in the boxes 
and chip the trees afresh. This continues until about the 
ist of Octeber; when the gum ceases to flow, and that, 
whieh has become hard on the trees during the summer, is 
scraped down; which terminates the cultivation for that 
year. ‘The trees then stand until the next Spring, when the 
process is renewed ; and so from year to year until the trees 
beeome exhausted, which may be, according to the industry 
with which the business of chipping is plied, from five or 
six to ten years. No fencing or inclosure around the land 
is required. 'The slip of 26 acres consists of about ten actes 
of old field, grown up in young pines, and the residue of 
swamp, excepting a few spots on which the original growth 
of pines, fit for turpentine, stood, amounting to some thirty 
or forty or more. The locus in quo is situate on the edge 
of the swamp, and no road passed within sight of it. In Au- 
gust, 1840, Mr. Hines, at the request of his daughter, being 
in treaty for the sale of the land to the plaintiff, went on the 
disputed land, and found —— there tending the 


Carter: 
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Bynum 
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June, 1844 trees and making turpentine, and told him he must quit tres- 


passing on the land or he would be sued. ‘To that the de- 
fendant made no answer, but continued his operations, ma- 
king two barrels of turpentine that year on this piece of land, 
and also renewing the business and carrying it on the next 
year, 1841. The deed from Miss Hines to the plaintiff was 
not executed on the land. 

The defendant’s counsel insisted that the plaintiff could 
not recover, because the defendant was in the actual adverse 
possession at the time the deed was executed to the plaintiff, 
and that the plaintiff never had such a possession as enabled 
him to maintain trespass. The plaintiff’s counsel insisted that, 
there being no house nor enclosure of the defendant, the fact of 
his attending the turpentine trees did not amount toacontinuing 
possession, but constituted so many distinct trespasses every 
time he went on the land, and as Miss Hines had a tenant 
on a part of the tract and had title, this gave her in law the 
possession of the whole: and, supposing that, when the de- 
fendant went on her land, this disturbed her possession for 
the time, still, the instant he went off, her constructive pos- 
session took effect again, and there was no proof of an actu- 
al possession by the defendant, at the time the deed was de- 
livered. Secondly, that tending some thirty or forty turpen- 
tine trees, in an out of the way place, was not such an o- 
pen and notorious possession, as the law required to divest 
the possession of the real owner. Thirdly, that the en- 
try of Mr. Hines, as his daughter’s agent, in August, 1840, 
revested the possession, so that she could then bring tres- 
pass, or make a deed to the plaintiff and enable him to 
bring the action. 

The Court instructed the jury, that, up to the time when 
Mr. Hines came on the disputed land, the possession of it 
was in the defendant, by reason of the regular tending the 
turpentine trees by himself and those under whom he claim- 
ed ; and that if the jury believed, that the defendant did not 
abandon his possession, after he was forbidden to trespass 
further, but remained on the land, after Hines left it, and con- 
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tinued to cultivate the trees that year and resumed the culti- June 184¢ 


vation the next, the possession was legally in the defendant youn 
and held adversely by him at the time Miss Hines conveyed —_v 
to the plaintiff, although the defendant might not in fact _— 
have had his foot on the disputed land at the instant the deed 

was executed ; and, therefore, that the locus in que did not 

pass by the deed to the plaintiffs and he had not the title nor 

the possession, which would enable him to maintain this ac- 

tion. 

The jury found the defendant not guilty, and from the 
judgment rendered pursuant to this verdict, the plaintiff ap- 
pealed. 

B. F. Moore & J. H. Bryan for the plaintiff. 

Badger & Mordecai for the defendant. 


Rurrin, C. J. As the paper titles of Miss Hines and the 
defendant both covered the locus in quo, and that of the for- 
mer was the better title, the possession of the disputed land. 
was constructively in her, unless the acts of Ellis and the 


defendant amounted to actual possession of the locus in quo; 
in which case Miss Hines must be deemed to have been 
ousted of her possession of that part of the land covered by 
both conveyances. Carson v Burnett, 1 Dev. & Bat. 546. 
This brings up the question, whether the making of turpen- 
tine, without a residence on the land, or the enclosing and 
cultivating a part of it in crops of grain or the like, consti- 
tutes possession actual and adverse, so as to amount to a dis- 
possession of the true owner. The question, though not 
brought directly into judgment in this Court hitherto, is not 
entirely new, having several times occurred incidentally and 
been often thought of by the profession. We are all of the 
same opinion on it with his Honor. That opinion was in- 
timated in Green v Harman, 4 Dev. 158; and was almost. 
necessarily implied in what was said in Carr v Carr, 4 
Dev. & Bat. 179. The evidence in this case shews, 
and every one acquainted with the operation must be sensi- 
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June, 1844 ble, that there can hardly be a more positive, direct or open 
“Bynum @xercise of continued dominion over land, than the making 
of turpentine from year to year. It occupies the whole time 
* of those engaged in it for more than the half of every year, 
and, as yielding a regular annual crop, the cultivation of the 
trees is a steady employment, through a series of years. No- 
thing can be more striking to the observation than the trees 
which are tended for turpentine ; being chipped as high as a 
man can reach with a round shave, as it is called, on a long 
handle, and thus becoming whitened by the hard turpentine 
for half their circumference and to the height of twelve or 
fifteen feet. "They cannot fail to attract the attention of those 
who come in view of them, and therefore give to this opera- 
tion, as an act of ownership, as ‘much notoriety, as perhaps 
any thing else can, unless it may be the actual residence of 
the party. And from the nature of the business and the pe- 
riod requisite for its prosecution, it may not only be seen, that 
the trees are tended, but the owner of the land has every re- 
quisite opportunity of discovering the person who tends 
them. In its nature it is not a clandestine, but an overt act 
of ownership; not made up of distinct trespasses, but a- 
mounting to occupation. 

But it was argued, that, although it may be true, that the 
making of turpentine constitutes possession, when carried 
on to a considerable extent and with certainty visible to the 
owner, yet that, here, the trees were too few and the place too 
much out of the way to authorize a fair inference, that the 
owner knew thereof ; and, therefore, that her possession can- 
not be held to have been terminated. We admit there may 
be cases, in which the possession may be of so minute a part 
of the disputed land, as not to amount to an ouster of the 
owner; being regarded, rather, as an inadvertent encroach- 
ment without a claim of right, or as permissive and not ad- 
verse. But in such cases the conclusion does not arise from 
the supposition, that the owner was actually ignorant of the 
fact of the possession or of its extent, but, as was mentioned 
in Green v Harman, that the other party did not intend to 
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usurp a possession beyond the boundaries, to which he had June, 1844 
a good title. In holding that making turpentine constitutes py jum_ 
possession, we necessarily hold, that it is an occupation, edie 
which by its nature is sufficiently notorious, to afford no- , 
tice to an owner of ordinary attention to his affairs. If, there- 
fore, the extent of the wrong-doer’s possession be so limit- 
ed—for example, here, the number of trees so few—as to 
afford a fair presumption, that the party mistook his bounda- 
ries, or did not intend to set up a elaim within the deed of 
the other party; it would be a proper ground for saying, 
that he had not the possession or that it was not adverse. 
But in the case before us there can be no doubt, that the de- 
fendant did intend to take possession and to assert a title to 
the extent of his own deed. Those who went before 
him actually tended the trees six years before his purchase. 
It does not appear that they or he knew that Miss Hines 
had a title to. the land; and, as soon as he purchased, he 
commenced that use of the land, from which he would de- 
rive the most profit. His purpose, therefore, was to enter in- 
to and claim the whole, as must be assumed upon the same 
principle, on which the Courts hold, that a possession of a 
part of the land disputed is the possession of the whole of 
it. We do not say, if a person designs and by contrivance 
is able to conceal from the owner this occupation of a minute 
parcel, for the purpose of defeating the better title by a clan- 
destine occupation, that it might not make a case of fraud, 
which should not be allowed to succeed. But, if it be so, 
the intent must be found by the jury; and no such point 
was made to the jury upon this trial. This case is, that every 
tree on the land, that was fit for the purpose, was boxed and 
tended for a crop of turpentine six or seven years, by those, 
who had deeds which covered the land, and who claimed it 
under those deeds, and had no notice of an adverse claim, 
until near the seventh year of their possession. They went 
as far as they could in taking possession, unless by living 
on the land or enclosing it for a grain crop. 
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June, 1844 Jt was further contended that’ the entry of Mr. Hines re- 
an vested the possession of his daughter, so as to enable her to 


v 


Carter. 


bring trespass, or to convey to the plaintiff, so that he could 
sue. It is not doubted that the entry of the owner upon a 
trespasser will enable the former to maintain trespass. But 
it is not merely going on the land in the possession of anoth- 
er, that will have that effect. It must be an entry for the 
purpose of taking possession, which may be evinced by acts 
of ownership on the land, as ploughing it, or the like, But- 
cher v Butcher, 7 Barn. & Cress. 399, or by a formal declar- 
ation of the intention accompanying the entry. 2 Blac. 
Com. 312. 3 Blac. Com. 176. It might, perhaps, be ques- 
tioned, whether Mr. Hines’ entry was of that character, as 
he merely warned the defendant, that, if he continued there, 
he would be sued ; which might have been in ejectment per- 
haps, and not in trespass. But admit that Miss Hines might 
have brought trespass, or that her deed, if it had been made 
on the land, would have been operative, Carson v Burnett, 
1 Dev. & Bat. 554, yet it does not follow, that this deed, not 
executed on the land, is valid, and, therefore, that the plain- 
tiff can have this action. We have already said, that we 
hold the defendant to have been in possession, when Mr. 
Hines went on the land. The jury have found, that the de- 
fendant did not abandon that possession, but continued there, 
while Hines was there and after he went away, tending the 
trees, as before, through that season. That was, of course, 
until and after the execution of the deed to the plaintiff, 
which was on the first day of September, 1840. At the 
date of the deed, therefore, the defendant had the same pos- 
session he had all along had; which was adverse to Miss 
Hines and prevented her from assigning her right of entry. 
His Honor stated to the jury, that such would be the law, e- 
ven if they should think the defendant was not in person 
on the land, at the particular juncture of the execution of 
the deed. That was going further than was necessary in 
the case, since it was for the plaintiff to shew, that there 
was the hialus in the defendant’s possession, which both 
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pre-existed and followed the execution of the deed, and he June, 1844 
gave no evidence on the point. Therefore, if there were er" 5 num 
ror in that respect, it ought not to prejudice the defendant. — v 
But we concur in the opinion as expressed. For the posses- serene 
sor of a house or field does not lose his possession by merely 
going out of them, without any intention of abandonment, 
but animo revertendi—no other person entering sp ug 
sion with a claim to hold it. 

The Court therefore approves the instructions to the jury 
and affirms the judgment. 


Per Curiam, Judgment affirmed. 





IN THE SUPREME COURT 


THE STATEvs. JARVIS MARBLE. 


Where an individual appropriates land for a public highway, mach less time 
June, 1844 than twenty years will suffice, to make it a public road: for it is rather the 
~~ intention of the owner, than the length of time of the user, which must de- 

termine the fact of dedication. 

Where a road has been used by the public, as a public highway, for twenty 
years, and there is no evidenge how this tset commenced, a presumption of 
law arises that this road hasbeen laid off and esteblished, as a public road, 
by due course of law. Buta possession or user by the public for a less time 
will not raise this presumption. 

But a county court cannot dedicate or appoint a public road, in any other 
manner than as authorized by law. 

There may bea public road de facto, and the only person, Who can question 
the right to such a rood, is the owner of the land—bat the owner can only 
be bound by a proceeding against him accotding to the law of the land, or 
by an user of twenty years, from which such proceedings will ordinarily be 
presumed. 

So, also, no presumption of a legal authority to erect a gate across a “public 
road can arise, in a less time than twenty years from the actual erection of 
the gate. 

The cases of Geringer v Summers, 2 Ired. 232, and Woolard v McCullough, 
1 Ired. 432, cited and and approved. 


Appeal from the Superior Court oi Law of Onslow Coun- 
ty at the Spring Term 1844, his Honon Judge Man ty pre- 
siding. 

The indictment, under which the defendant was tried, 
was for the obstruction of a public highway, by the erection 
of agate across it. The evidence in the case was, that the 
defendant had erected a gate across the road, as laid in the 
bill of indictment, about 9 or 10 years before the commence- 
ment of the prosecution, and that this obstruction had con- 
tinued to the time of the prosecution. It appeared, also, that 
the road, leading between the two points designated many 
years ago, had run in a different direction; but that, for the 
last twenty five years, it had not been changed—that the pre- 
sent road had been used, for all that time, as a public road, 
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and was so travelled and considered by the neigbourhond— ene, 1844. 
that the County Court had uniformly exercised a jurisdic- ~ 

tion over it, as such, by laying it off inte vend dinteicte ted 
appointing overseers thereof. 

It was contended by the defendant's seat; tininthane 
could be .no conviction, because, 1st. The road had never 
been legally laid out and established as a public road: 2dly. 
That the time, which the gate had stood across the road, 
raised a presumption of a grant of the power to erect it. 

But the Court believed and so instructed the jury, that there 
was no necessity for shewing any act of legislation, or of 
the Court, laying out the said road, if the jury believed it 
had been used as a public road, in the manner testified by 
the witnesses, for twenty years or more. A legal setting a- 
part or allotting of the road to the use of the public would be 
presumed. Andso, if the County Court had assumed a 
jurisdiction over the road in question, allotting it into 
same, this would be an implied dedication of it to the public 
uses ; and no other more formal proceedings would be neces- 
sary for that purpose. The road would be thus a public road 
de facto; and it would be indictable to obstruct it. 

The Court instructed the jury, that the continuance of the 
obstruction had not been sufficiently long to warrant any 
presumption of a grant foritserection. . 

The jury, under these instructions, found a verdict a- 
-gainst the defendant, and, judgment being pronounced. ac- 
cordingly, the defendant appealed. 

Attorney General for the State. 

No counsel in this Court for the defendant. 


Nasu, J. The first instruction, given by thie Court, is in 
answer to an objection made by the -defendant’s counsel 
“that the defendant could not be convicted, because the road 
‘had not been legally laid out or established as a public road,” 
either by the act of ‘the Legislature, as in the case of Rail 

14 
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June, 1844 roads, or by the County Court, or by a dedication of it by 
Sta ‘he individual owning the land over which itruns. The 
v judge instructed the jury, that, if they believed the road had 
Marble been used for twenty years and upwards, asa public road, 
as testified by the witnesses, a legal allotment or setting apart 

of the road to the public would be presumed. This instruc- 

tion is, we think, erroneous in two partieulars. If it was. 

the meaning of the Coust to inform the jury, that, where a 

road isestablished by a dedication of it to the use of the pub- 

lic, twenty years user of it by the public was necessary to 
constitute it a public read, we think he erred. When such 
dedication, which is the act of the party, takes place, much 

less time will suffice, and the time may, in some eases, com- 
mence with the dedieation itself. As where an individual, 
owning land in a town, lays out astreet throygh it and lots 

on the sides, and sells the lots, the dedication is complete at 
once. For it is rather the mtention of the owner, than the 
length of timeof the user, which must determine the fact of 

the dedication. Woolridge on Ways, p. 11. 11th Bast. 376 

in note—by Lorp Kenyon. From the objeetion taken, how 
ever, and the reply to it by the Court, we presume, an allot- 
ment or setting apart by the County Court, or the action of 

the Legislature, was meant, and to that principle it was the 
intention of the judge to direct the attention of the jury. In 

that view of the charge, we think there’is error. From 

the case it appears, that the public had had but about fif- 

teen or sixteen years undisturbed possession; for it is stat- 

ed, that the gate had been erected nine or ten yeats before this 
indietment, and that the right of the defendant to erect and 
keep it up had not, during thatspace of time, been question- 

ed. We.are of opinion, that, where a road has been used 

by the public, as a public highway, for twenty years, and 
there is no evidence how this user commenced, a presump- 

tion in law arises, that it has been, by due eourse of law 

and by the proper tribunal, laid off and established as a pub- 

lic road or highway. A possession or user by the public, for 

a less time, will not raise the presumption. In this case the 
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twenty years had not expired, at the time the gate was erect- Sams, 1044 
ed; for the remainder of the time the public enjoyed the 5.) State 


usecumonere. Geringerv Summers, 2 Ired. 232. 

We do not concur with his Honor in the second branch 
of his instructions. According te the instructions as given, 
if the County Court should, without a petition in writing, or 
the intervention of a jury, or notice to the party interested, 
jay outa read through an individual’s land or field, and ap- 
point an overseer and allot him hands, this road, when open- 
ed by the overseer, would be de facto a public road, and no 
other more formal proceedings would be necessary ; and it 
would be an indictable offence to obstruct it. We cannot 
concur in this view of the law, as an unqualified proposition. 
The law requires that, to establish a public road, a petition 
in writing shall be filed in Court, and that-it shall be made 
appear to the satisfaction of the Court, that all persons, over 
whose lands it may be intended the. road shall pass, shall 
have received twenty days notice, and the Court-shall then 
appoint a jury to lay off the road and assess to the parties 
interested the damages they shall sustain by the establishing 
of such road. Ifthe instructions we are now considering 
be correct, all these guards to private rights are thrown down, 
and the owner of the land is deprived of the use of it, and is 
indictable if he obstructs the road, even by putting up a gate 
across it to protect a growing crop. We do not deny that 
there miay be a public road de facte—and the question, whe- 
ther such a road were properly laid out or not, or whether it 
was dedicated by the owner, can only arise between the pub- 
lie and the owner: it is binding on all others. And in this 
case, the defendant, though not stated ‘iri the case to be so, 
we gather from all the facts, was the owner of the soil, over 
which the road obstructed runs. These principles are elear- 
ly deduced from the case, Woolard v McCullough, 1 Ired. 
432. 

We agree with his Honor, that the length of time, du- 
ring which the gate had been standing on the road, did not 
authorize the jury to presume a grant for its erection. This 





IN THE SUPREME COURT 


June 1844 grant could only be made by the County Court, upon a pro- 
ee ea ence a public road ; 


Marble. 


and the user of the gate, for a less time than that which 
would authorize the presumption of a laying out of the road 
by a proper order of the County Court, will not authorize 
the presumption of a grant by the Court of the right to erect 
it. 

Upon the whole the judgment of the Court is erroneous, 
and a venire de novo is ordered. 


Per Curiam, Judgment reversed and venire de novo 
awarded. 


PLEASANT JORDAN vs. JOHN G. WILSON. 


Where A., the plaintiff, had a deed of trust under which he claimed the deb- 
tor’s property, and at a sale by execution of the same property, declared that 


he objected to the sale, unless the purchaser would agree to pay his debt, 
and he had a private conversation with the person who afterwards bid off 
the property —Held that the plaintiff had no right, in an action of assump- 
sit against the person, who purchased property, to recover the amount of his 
debt. 


Appeal from the Superior Court of Law of Hertford 
County, at Spring Term, 1844, his Honor Judge Baitey 
presiding: 

This was an action of assumpsit. The evidence was that 
the plaintiff, the defendant and several other persons were 
present at the sale of a house and lot in Murfresborough be- 
longing to one George Spiers, sold by virtue of an execution 
at the instance of the defendant, tested November Term 
1842. The plaintiff stated, in the presence and hearing of 
the persons attending the sale, that he had a claim upon the 
house and lot by virtue of a deed in trust, executed by 
George Spiers, the defendant in the execution, conveying to 
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him the house and lot in trust to, pay, amdéng other-debts, June 1844, 
one to himself for sixty five dollars, and unless the purchas-"j 740, Jordan 
er, whoever he might be, would agree to pay him the amount. 
of his debt so secured by the deed in trust, he would 
forbid the sake, Mr. L. M. Cowper then stated, that it. was 
true that Jordan, the present plaintiff, held a deed in trust, 
securing to him a debt. which Spiers owed him of about six- 
ty five dollars. The plaintiff said further that if the pur- 
chaser would pay his claim upon the land he would make 
no.objection to the sale. A witness testified that the plain- 
tiff and the defendant got together and had a conversation, but 
he did not hear what it was. Several witnesses testified that 
they understood, and they supposed all: present understood, 
that the purchaser was to pay the plaintiff’s claim under the 
trust. It was proved that George Spiers’ interest in the 
house and lot was sold by the Sheriff, that the defendant be- 
came the purchaser for the sum of seven hundred and thirty 
five dollars, and that this amount was. entered as a satisfac- 
tion on the execution. The plaintiff, having released 
George Spiers, at the last Term, his debtor, introduced him 
asa witness. He stated that he had executed the deed in 
trust, and was indebted to the plaintiff the sum of sixty five 
dollars therein mentioned. The deed of trust was then of- 
fered in evidence.. It bore date the 25th day of November, 
1830, was proved on the 5th of March 1831, was deposited 
with the Register on the 25th of May 1831, as appears by 
his endorsement on the deed, and was transcribed in the Re- 
gister’s books on the 30th of May 1831. Mr, Spiers stated, 
that he had given 4 deed in trust before, conveying the same 
property to secure the same debt, but did not know 
what had become of it, but after the burning of the Court 
house and records of Hertford County, he was called upon 
to give another, and he executed the deed just exhibited, 
The defendant contended, that no contract was made be- 
tween the plaintiff and himself and that there was no evi- 
dence of such a contract—that if there was a contract, it was 
not binding, because there was no consideration to support 


Wilson. 
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Jane, 1844 jt—that, if there was any promise, it was a promise to pay 


Jordan ‘'2¢ debt, default or miscarriage of another, and was void be- 


v 


cause not reduced to writing—and, if these points were a- 
gainst him, the defendant contended, that, the plaintiff hav- 
ing released the debt of George Spiers during the pendency of 
this suit, and this having been pleaded since the last contin- 
uance, the action could not be now maintained. 

The Court charged the jury, that what occurred immedi- 
ately prior to the sale was for them to consider—that there 
was some evidence of a contract between the parties to this 
suit—and that, if they were satisfied that the defendant ex- 
pressly or impliedly promised the plaintiff to pay him $65, 
if he would not forbid the sale, and the plaintiff had a deed 
for the same land and Spiers was justly indebted to him the 
amount mentioned, and that the plaintiff did not forbid the 
sale nor make any objection thereto in consequence of this 
understanding, there was in law a sufficient consideration to 
support the promise—that this was not one of those cases 
embraced in the statute of frauds, which provides that “no 
action shall be brought to charge the defendant upon special 
promise to answer the debt, default or miscarriage of anoth- 
er person, unless the agreement upon which such action 
shall be brought, or some memorandum or note thereof, shall 
be in writing and signed by the party charged therewith, or 
some other person thereunto by him lawfully authorized ”— 
and that the release given by the plaintiff to his debtor, 
George Spiers, would not prevent the plaintiff’s recovery. 

The jury found a verdict for the plaintiff, and a new tri- 
al being refused and judgment rendered pursuant to the 
verdict, the defendant appealed. 


_ Bragg for the plaintiff contended Ist, That as the jury 
had found there was a contract and some evidence to that 
effect had been offered, this Court could not grant a new tri- 
al on the ground that there was no contract. 2dly, That the 
consideration was sufficient. If the slightest benefit be con- 
ferred on the defendant by the plaintiff, og if the plaintiff 
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sustain the least injury, inconvenience or detriment, or swb- Jone 1644 


ject himself to any obligation, even without benefitting. all 
defendant or any other person, the consideration is sufficient, 
Chitt. on Cont. 7. The deed in trast to the plaintiff was 

good. 

Having been handed to the Register within six months af- 
ter its execution, it was in law then registered. McKinnots 
v McLean, 2 Dev. & Bat. 79: But if the deed were void 
for want of registration, the promise is binding, as the eor- 
promise of a doubtful right is a good consideration. ‘The a- 
greement benefitted the defendant by causing the property 
tosell for a fair price, the title being them undisputed, and the 
sale bound the plaintiff in a Court of Equity. It would be 
a fraud in him to assert his legal title after assenting to the 
sale, which operated as an equitable estoppel as to him. Sug. 
Law of Vend. 522. Roberts on conveyances 528, and 
eases there cited. Jones v Sasser, 1 Dev. & Bat. 452. Sas- 
ser v Jones, 3 Ired. Eq. [9. Thirdly, to shew that the eon- 
tract was not within the Statute of Frauds, he cited ‘ Wil- 
liams v Leper, 3 Bur. 1886. Cooper v Chambers, 4 Dev. 
261. Farley v Cleceland,4 Cowen, 439. Leonard v 
Vredendburgh, 8 Johns. 29.. Myers v Moere, 15 Johns. 
425. Olmstead v Greely, 18 Johns, 12, Ellwood v Monk, 
5 Wend. 235. Mareen v Mek, 10 Wend. 461. win 

No counsel appeared for the defendant in this Court. _. 

Dantet, J. The defendant on the trial of this catse, rais- 
ed several objections to the plaintiff’s recovery. One was, 
that there was no contract between the parties, on which this 
action could be sustained. His Honor told the jury, that 
there was some evidenee of the contract. We must say, 
that we are unable to see any legal evidence of a contract 
on the part of ‘the defendant, that he would pay the plaintiff 
his demand, if the plaintiff would not object to the Sheriff’s 
sale. The plaintiff deelared, that he would ebject to the 
sale by the sheriff, if the purchaser under such sale, whoever 
he might be, would not agree to pay him his debt; which 
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Jane 1844 debt, hie said, was secured to him by a prior deed in trust on 
Jordan ‘he said property. Whereupon the plaintiff and the defen- 


— 


Wilson. 


dant got together, as the witness said, and had a conversa- 
tion, which was not heard by the witness. ‘The assent of 
the defendant to the proposition of the plaintiff, to make a 
legal contract, ought to have been established, either by words 
spoken or act done by him, which raised a reasonable infer- 
ence or presumption of assent. The fact, that the defendant 
and plaintiff got together and had a conversation, after the 
declaration made by the plaintiff as above stated, that the 
purchaser under the sheriff should pay his debt, was not, as 
we think, an act done by the defendant, which could in law 
raise any presumption that he assented to the plaintiff’s pro- 
position. There must be a new trial. 


- Per Curtam, New trial awarded. 


ISAAC PIERCE vs. EZEKIEL T. JONES AND AL. 


To make the appointment of a constable by the County Court valid, it must 
appear from the record of the Court itself that the appointment was made 
under such circumstances, as, under our Statute, authorized them to make it. 

Parol evidence to shew that one had or had not been elected constable by the 
people at the regular period of election, is not admissible. 

Nor is such evidence admissible, to shew that a regular return had been made 
to the County Court by the proper returning officer of the election of a con- 
stable by the people, and that such return had been lost or destroyed by the 
©lerk of the Court. 

Nor is it competent to prove by parol evidence that the proper number of jus- 
tices was on the bench, when the appointment of constable was made. 
The proper course in such cases is to move the County Court to amend the re- 

cord, nunc pro tunc, so as to make it speak the truth. 

The cases of State + Wiggins, ante p,273 and State v McAlpin, 4 Tred. 140, 
cited and approved. 


Appeal from the Superior Court of Law of Gates 





OF NORTH CAROLINA... Rar 


County at Spring Term, 1844, his Honor Judge Barney June 1844 
This was an action commenced by warrant before a jus- _ 
tice of the peace, under the Act of Assembly, to recover mo- iyi 
ney, which it was alleged the defendant, Jones, as a constable 
of the County of Gates, had collected upon a claim, whieh 
the plaintiff had given him to collect. The suit was against 
Jones and the sureties on his bond. It was admitted that 
Jones had collected the money in April, 1842, and that the 
plaintiff had demanded it of him, previously to the com- 
mencement of this suit. For the purpose of shewing that 
Jones was one of the constables of Gates in the year 1842, 
and that the other defendants are bound as his sureties, the 
plaintiff offered in evidence the minute docket, in which 
was the following order of the Court in relation to Jones’s ap- 
pointment to the office of constable, to wit, “ Ordered that 
Ezekiel T’. Jones be appointed constable for the County of 
Gates, by his giving A. R. Jones, Jesse White and Joseph 
Hurdle sureties.” The minutes of Gates County Court at 
February Term, 1842, shew, that, at the meeting of the 
Court on Monday morning, there were four justices on the 
bench; that during that day a variety of business was trans- 
acted, without any change having taken place, as to the num- 
ber or particular persons, who held the Court. On Tues- 
day morning, the minutes notice the opening of the Court, 
but do not record the number or names of the justices hold- 
ing the Court during that day. On Tuesday the order a- 
bove recited was made. The plaintiff offered to prove by a 
witness, who was present when the election was held in 
January, 1842, for a eonstable in Jones’ district, that Jones 
received a majority of the votes and was declared duly elect- 
ed, and by the Clerk of the County Court the plaintiff offer- 
ed to prove, that the poll-keepers of this election district 
made their return to the February Term, 1842, of Gates 
County Court of the election of Jones, as one of the consta- 
bles of Gates County : that this return, together with the re- 
15 
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June, 1844 turns of the election of other constables by the people of that 
Pier Pies County, were handed in to the justices on the bench, and 


letes. 


that the said returns were lying about the Court-House after 
the adjournment of the Court, that he (the Clerk) did not 
consider them records or papers that were necessary to be - 
filed among his records, and that they had been lost or de- 
stroyed, -The Court ruled that the evidence offered was in- 
admissible ; that the evidence furnished by the minute dock- 
et did not prove the appointment of the defendant Jones, to 
the office of a constable, and that the bond, which had been 
taken in pursuance of that order, was a nullity. In submis- 
sion to the opinion of the Court, the plaintiff suffered a judg- 
ment of non-suit to be entered, and appealed to the Supreme 
Court. 


4. Moore & Iredell for the plaintiff, to prove that the de- 
fect in the record might be supplied by parol proof, cited 1 
Starkie on Ev. 354. Freeman v Arkell, 9th Eng. Com. L. 


Rep. 159. 
No counsel appeared in this Court for the defendant. 


Nasu, J. In the case of The State to the use of Harris 
v Wiggins, decided at this Term, ante p. 273; the question 
presented by this case was incidentally decided. The re- 
cord.of the County Court did not shew that any of the con- 
tingencies mentioned in the 4th section of the 24th chap. of 
the Rev. Stat., upon which depended the right and power of 
the County Court to appoint a constable, had occurred. In 
other words, it did not appear by the record, that there was 
any vacancy to fill, upon which alone depended the power 
of the County Court. And we held, that it must so appear 
on the record, or the record must contain such matter, as will 
judicially authorize the inference that such was the fact. The 
only evidence of the appointment of the defendant, Jones, as 
aconstable contained on the records of Gates County Court, is 
aapeipciest 

“ Ordered that Ezekiel Jones be applet constable for 
the county of Gates by his giving A. R. Jones, Jesse White 


and Joseph Hurdle, securities.” 
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many ; nor is there any thing:on the ‘record shewing ther 
was any vacancy in any captain’s district to be filled; noris *°"™ 
there any thiag to shew that E. Jones, the defendant, had 
been elected by the people in any district whatever; nor is 
there any thing upon the record, from which either state of 
things could be judicially inferred. To supply the deficien- 
cy, the plaintiff offered to prove by parol, that Jones had 
been elected -by the people in the district, in which he lived, 
and, by the Clerk of the County Court, that the poll-keepers. 
had made a return of the election in this.district-to the Feb-. 
ruary Term of that Court; that this had been handed up to, 
the justices on the bench; and that the return so made, not 
being deemed by him of any moment, had been thrown by 
and was lost or destroyed. 'The Court rejected the. testi- 
mony, and we think rightly. We see no reason to doubtthe . 
correctness of the opinion, expressed in the case of Wiggins, 
that the record of the County Court, where the appointment, 
was made, must contain in itself the evidence that a case had. 
occurred, in which the Court-had the legal power to act in, 
the appointment of a constable, or it must contain matter 
frong which it may Judicially appear. Here it wasoffered to, 
prove by parol, that there was a vacancy, which had been fill-. 
ed by the people, and that the Court acted upon that appoint-. 
ment and did nothing more than approve the security and: 
take the bond of the defendant, Jones. This would be, not. 
simply to supply the record by parol evidence, in parts where 
it is deficient, but to contradict it. The record is, that Eze-: 
kiel Jones be appointed a constable, making the appointment 
of Jones the act of the Court. Suppose that, instead of the- 
eviderce offered, it had been proposed to prove by witnesses, 
that a majority of the magistrates of the County were pres-. 
ent, when the appointment was made; would it have been, 
received? We think not, because it would destroy that ab-. 
solute verity, which is attached to every record. If such ev». 
idence were admissible, records, which now speak for them- 
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June, 1644 selves, would be rendered as uncertain and as unsatisfactory, 


ae 
pm 


” Pee 98 evidence, as facts resting in memory alone. State v Me- 
Alpin, 4 Ired. 140. It is to avoid this uncertainty and to 
render stable the rights resting on them, that the principle 
has been adopted, that records are considered of such author- 
ity that no evidence is allowed to contradict them. 1 Phil. 
on Ev. 218. 'To supply a part of the record by parol is to 
admit that a record may exist in parol. Nor is the plaintiff 
in this case without remedy. Every Court has power over 
its own records, to make them speak the truth, to make them 
state facts as they actually existed. Had the evidence offer- 
ed in the Superior Court been laid before the County Court 
of Gates, where the record is, and they had been satisfied of 
the truth, it would have been in their power, and it would 
have been their duty, to have made an entry, nunc pro tune, 
shewing that Jones had been elected by the voters of his dis- 
trict, nor is it too late now to have it done. The case of Free- 
man Vv Arkell, in 9th Eng. Com. Law. Rep. 159, was press- 
ed upon us as analogous to the present. We do ‘hot think 
so. That was an action for a malicious prosecution ; and 
the magistrate who granted the warrant against the plaintiff, 
swore that the evidence of the defendant was reduced to wri- 
ting and returned by him to the Clerk of the Court omhis 
deputy, and the Clerk proved that a bill of indictment was 
sent to the grand jury and returned by them ignoramus, 
that it was usual in such cases to throw away or destroy the 
depositions taken by the magistrates, and that he had looked 
for them in this case and could not find them. The Court 
held the parol evidence of their contents to be admissible. 
We think it was so held very rightly. The only question 
was, whether the best evidence in the power of the party as 
to what the defendant had sworn to in instituting his prose- 
cution, should be received. ‘The lost affidavits were not ne- 
cessary to give the Court jurisdiction of the case, and its pow- 
er over the subject matter was original and complete. They 
were merely necessary to fix the guilt of the defendant. Es- 
tablishing them by parol neither contradicted the records of 





OF NORTH CAROLINA. 331 


the Court, nor weré they used to supply any matte, in which Joe 104 
the records Sty at 


Per Curiam, Judgment affirmed, 


-_--_ooCoCoOoOoO 


JOHN WATTS vs. JOHN McC. BOYLE & AL. 


An allegation that a party had a gvod defence at law, which he lost without 
his fault but by the fault of the other party, will not entitle bim to a certio- 
rari. If the other party insists on an unconscientious advantage at law, the 
proper remedy is to be sought in a Court of Equity. 

Any objection to a bond, given by an insolvent debtor arrested under a ca. 8a , 
must be made at the Court to which the bond is returnable and before judg- 
ment is rendered on it. 

The cases of Betts v Franklin, 4 Dev. & Bat. 464, and Dobbin v Gaster,4 
Ired. 71, cited and approved. 


Appeal from an interlocutory order of the Superior Court 
of Law of Martin County at Spring Term 1844, his Hon- 
or Judge Pearson presiding. 

This was the case of a certiorari. At July Term, 1843, 
of Martin County Court, Watts recovered a judgment against 
Boyle in an action of debt, for $394 61 principal money and. 
$9 07 for damages and costs of suit. From that term he. 
sued out a writ intended to be a ea. sa.; but which, instead: 
of being “to satisfy,” used the words “then and there to 
render to the said Watts” the sums recovered as aforesaid.: 
Being arrested thereon, Boyle, with Hoffman and Pettijohn 
as his sureties, entered into bond, before the Sheriff, to the. 
plaintiff Watts, dated the 14th of September, 1843, in which 
it was recited, that Boyle was then under an arrest under a 
capias ad satisfaciendum at the suit of Watts for the sums: 
recovered in the suit, with a condition in the usual form for 
the appearance of Boyle at the next County Court to be held 
for Martin County, at the Court-House in Williamston, on the 
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June, 1844 second Monday of October next following, then and there to 


Watts 
Boyle. 


~ stand to and abide by such proceedings as may be had in re- 
lation to his taking the benefit of the Act passed by the Gen- 
eral Assembly in the year 1822, for the relief of insolvent 
debtors. .At October Term the sheriff returned the writ and 
bond ; and, Boyle being solemnly called and failing to appear, 
judgment was, on the motion of the plaintiff, rendered on 
the bond against Boyle and his sureties, to be discharged on 
the payment of the former sums recovered, interest and costs, 
and execution issued therefor against those three persons. 
On the 8th of November following, Boyle and his sureties 
obtained a certiorari, upon a petition and affidavit, stating 
that he, Boyle, did attend Martin County Court at October 
Term, on Monday and Tuesday, in this case and in another 
at the instance of one Hyman, and was ready then to prove 
that he had given notice to his creditors and to take the oath 
of insolvency ; that Hyman and a gentleman of the bar, 
who, as Boyle understood, was the counsel for the plaintiff 
in both cases, informed him that it was their intention to 
take an issue of fraud, which could not be tried at that.term, 
and therefore that he might then leave the Court and return 
at the next term; and that he accordingly went to another 
place, to which he was necessarily called, and after his, de- 
parture, the plaintiff, Watts, had him called, and, upon his 
failure to appear, took judgment on the bond. Upon the cer- 
tiorari the record of the County Court was brought up to 
the Superior Court, where, upon affidavits and counter affi- 
davits, it appeared to the satisfaction of his Honor, that the 
counsel for Hyman did have the alleged communication with 
Boyle and assented to his leaving Court, forasmuch as his 
client took an issue on his concealment of property ; and 
that Boyle was under the impression that the same gentle- 
man was counsel for both Hyman and Watts, but that the 
fact was that Boyle was mistaken in that respect, for Hy- 
man and Watts had each his own counsel and attorney, who 
were different persons, and neither Watts nor any person au- 
thorized by him gave any consent to Boyle’s leaving the 
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Court. Upon this opinion being given by the Court, the June, 1644 
counsel for the plaintiffs in the certiorari then moved to quash ~ wan, | 
or reverse the judgment’ of the County Court, upon the — v 
ground that the writ, issued as a ca. sa,, was irregular and —e. 
null, and gave the sheriff no authority to take the bond, and 
made the judgment thereon rendered erroneous. At the 
same time the counsel for Watts moved to dismiss the cer- 
tiorari and to have judgment for his debt against the plain- 
tiffs therein and their sureties. His Honor, being of opinion 
that Boyle departed the Court under a mistake as to Watt's 
consent to his doing so, and, therefore, that his default did 
not imply any waiver of any defects in the proceedings, and 
accounted for his not appealing ; and being also of opinion 
that the judgment of the County Court was erroneous be- 
cause the ca. sa. was defective, and this was a proper meth- 
od ‘to correct that error, refused the motion in behalf of Watts, 
and ordered the case to be transferred to the trial docket. 
From this decision of his Honor, Watts prayed an ap- 
peal, which was allowed. 


Biggs for the plaintiff. 


No counsel in this Court for the defendants. 


Rurrin, C. J. As far as this application is founded-on 
surprise, we think it cannot be sustained for two reasons, 
One is upon a matter of law, as laid down in Betts v Frank- 
lin, 4 Dev. & Bat. 464, which is, that from the nature of the 
defence it must be made in the County Court, and if not 
made there, it is gone at law: There is no new trial to take 
place in the Superior Court, nor any question in the Superi- 
or Court, of the sufficiency in law of any defence made 
in the County Court. But the whole rests upon an allega- 
tion, that the party had a good defence at law, which he has 
lost without his fault and by the fault of the other party, 
and asks that the other party shall not be allowed to insist 
upon his advantage. ; bs 
_ Now, that prayer it is not the province of an appellate Court 
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June 1844 of Law or Court of Errors to grant, but that of a Court of 


Watts 
Boyle. 


“Equity, which relieves against accident, mistake or surprise, 
and restrains one from an unconscientious advantage. But, 
secondly, there was no surprise in this case, or any ground, 
on which even a Court of Equity could assist the party. 
We agree with his Honor as to the effect of the affidavits, 
that Watts had given Boyle no reason to think, he might 
leave Court, and that the mistake of the latter arose out of 
his own folly and carelessness in not making enquiry from 
the creditor himself or his attorney. Upon the remaining 
question we think the opinion of his Honor erroneous. We 
do not stop to enquire, whether a certiorari is or is not the 
proper proceeding for annulling an erroneous judgment of 
the county court in such cases as this. We presume 
it is a mere clerical error, that “the case was transfer- 
red to the trial docket;” since there is nothing to try, 
and the judgment should at once have been, that the 
judgment of the county court was quashed or reversed, and 
the parties left to begin again. But assuming this to be a 
proper proceeding to correct the error of the County Court, 
if any, we think the motion of Watts should have been al- 
lowed, because that judgment is not erroneous. 

We held in Dobbin v Gaster, 4 Ired. 71, that where the 
bond was in due form, according to the statute, and the debtor 
would not appear and take objections to the previous proceed- 
ings (if open to him there) the Court was not bound to look 
out of the bond, and go back, more than it would be bound 
to require the plaintiff to prove his declaration in debt, when. 
the defendant did not deny it by plea. The debtor and his 
sureties must take care to make an appearance and defence 
in due time; and ought not to be heard after judgment, to 
take exceptions, as to matter of fact which they omitted to 
present, when the case was regularly before the Court. Our 
opinion, therefore, is that the judgment must be reversed, and 
that judgment be given against Boyle and his sureties, 
Hoffman and Pettijohn, and also the sureties for the certiora- 
ri, for the debt, interest and costs formerly recovered, and 
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the costs of the Superior Court and of this Court, 
Per Curtam, Judgment accordingly. 


ST. JOHN’S LODGE, No. 1, WILMINGTON ts. H. B. 
CALLENDER AND AL: 


Upon an issue of devisavit vel non, where there are no subscribing witnesses 
to the paper propounded as a wi.l of real estate, there must be affirmative 
and direct proof as to the fact, that it was deposited with some one as a 
will, or was found after the party’s death among his valuable things. 

The circumstances that the party, who had been a resident of Wilmington, 
died abroad—that this paper writing was produced by his partner and con- 
fidential friend, also a resident of Wilmington and since dead—that the pa- 
pec was sealed up and on the envelope was endorsed in the hand writing 
o! the deceased “copy Joseph Deans’ Will June 17th 1802 to be opened af- 
ter his death by” A. B. &¢. naming sevoral; constitute no evillence of the 
fact so required to be established. 

The declarations of the person who produced the will and who is since dead, 
as to the deposit being made with him, are not competent evidence, 

Nor is the possession of the land, purporting to be devised, by the alleged de- 
visee for thirty six years, evidence in a Court of Probate of the factum of 
the will. 

One, who propounds a will for Probate cannot suffer a acneaih, noe Giiheaw 
the peper propounded. The proceeding in the Court is one in rem, and the 
Court is bound to give its sentence on the paper itself—the res—without re- 
sal alc eat ttea ailice taal at td tia emaaiael 
all parties interested. 

The cases of Slade +. Washburn, 3 Tred. 557; and Redmond v Collins, 4 
Dev. 437, cited and approved. 

Appeal from the Superior Court oi Law of New Hanover 
County at the Spring Term 1844, bin Honor Judge Nasu 
presiding. , 

This was an issue Devisavit vel. non. The plaintiff pro- 
pounded the paper writing offered in evidence as the last 
will and testament of Joseph Dean. The paper was, by the 
competent number of witnesses, duly proved to be all in the 

16 
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June, 1844 hand writing of Joseph Dean, with his name duly signed 
St. John’s © the same. It was then proved by Captain Hartman, that 
Ledge he was well acquainted with Joseph Dean, that he was for- 
Callender, Merly a merchant of and resided in the town of Wilming- 
ton, and was in partnership with Kingsby Thurber of the 

said town—that in the year 1804 Joseph Dean, being in 

bad health, sailed in a vessel of his own for the West Indies, 

and that in due time the vessel returned with news of his 
death—that the witness received a message from Judge 
Wright, requesting his attendance at his office—that, upon 

going there, he found Judge Wright, Mr. Thurber and other 
persons assembled—that a packet was produced by Mr. 
Thurber, sealed up, and endorsed in the hand writing of 

Joseph Dean, as follows: “Copy Joseph Dean’s will, June 

17th 1802, to be opened after his death by Richard Bradley, 
Joshua G. Wright, the master of St’ John’s Lodge, Wil- 
mington N. C. and the magistrate of police of said town”— 

and that all the persons so mentioned being present, the seal 

was broken, and the paper writing now propounded was 

found within the envelope, also sealed and endorsed with 

the same direction, also in the hand writing of Joseph Dean, 

as upon the envelope. The plaintiffs then offered in evidence 

the declarations made by Thurber at that time, as to where 

he had found the paper, and how it came into his possession, 

as a part of the transaction, it having been proved by the 
witness that Thurber had been dead about twenty years. 

This testimony, being objected to, was rejected by thé Court. 

The plaintiffs then offered to prove, that they had taken pos- 
session of the lot of ground, devised to them by the paper 
writing, soon after the death of Joseph Dean, and had been 

in possession ever since. ‘This testimony was also, on mo- 

tion of the defendant’s counsel, rejected by the Court. In 

order to account for the delay in propounding the paper wri- 

ting, the plaintiffs shewed, that, in the year 1839 the present 
defendants had brought an action of ejectment against the 
plaititiffs to gain the possession of the lot devised to them. 

The present suit was commenced in New Hanover County 
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Court, in 1840, by the plaintiffs propounding the paper wri-June 1844 
ting in that Court for probate. From the decision of thats, sono’. 
Court this present appeal was taken to the Superior Court. — 
There ~were no subscribing witnesses to the will. . Coninéin 
Upon the close of the testimony, the Court intimated to 

the counsel for the plaintiffs, that he should instruct the ju- 
ry, that there was no testimony, upon which they could find 
this paper writing to be the last will and testament of Jo- 
seph Dean. 'The counsel however insisted there was such 
evidence, and evidence sufficient to authorize the jury to es- 
tablish the will. ‘The case was accordingly put to the jury. 
The judge in his charge observed to the jury, that, in re- 
marking to the counsel, that he should instruct them, that 
there was no testimony on which they could find this paper 
writing to be the last will and testament of Joseph Dean, he 
did not intend to say there was no evidence to go to them, 

_ but he had intended to tell them, that there was wanting a 
link material to make out the case—that the whole case 
was now submitted, and it was for them to say whether, un- 
der the evidence, this paper writing was the last will and tes- 
tament of Joseph Dean. The Court then read to the jury’ 
the act of the General Assembly, under which the will. 
was propounded, and, after reciting to them the’ testimo- 
ny, proceeded to observe, that it was not sufficient for 
them to be satisfied, that this paper writing was all in the 
hand writing of Joseph Dean,and that it truly contained that 
disposition of his property, which he intended ; but that the: 
plaintiffs must, before they could ask them for a verdict in 
its favor, go further, and shew them by legal and competent 
testimony, that it was also, after the death of Joseph Dean, 
found among his valuable effects or papers, or that it had 
been by hint deposited with some person for safe keeping. 
It was for them to say what evidence had been given to 
them to satisfy them upon either of these points—that it was 
not sufficient for them, as jurors, to be satisfied that a‘fact 
was so, but that conviction must be conveyed to their minds 
by legal and competent testimony—and, as an illustration of 
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June, 1844 the principle so laid down, the Judge observed, that it was a 
St. Jobu’s Principle of law, that, when there wasa subscribing witness 
Lodge to a written contract, in an action uponthat contract the sub- 
Callender, SCTibing witness, if alive and within the control of the Court, 
must be produced. Thus if A. gave fo B. his bond, and C. 
witnessed it, in an action on the bond C. must be produced 

or his absence accounted for, and A. could not recover by 
producing D., who swears he was present and saw B. exe- 

cute it: not because his evidence would not be as entirely sat- 
isfactory to the minds of the jury as that of C., but simply 

for the rule of law. But, again, the first clause of the Act, 

under which the will is propounded, says, that if the will is 

not written altogether by the deceased and his name inserted 

or subscribed by himself or some person by his direction, it 

shall still be his will, if written by his direction, and attested 

in his presence by at least two disinterested witnesses. The 

Act further requires, that, when such a will is contested, the 

due execution shall be proven by all the attesting witnesses 

if alive. Suppose a will so made to be attested by two wit- 
nesses, and, upon the trial of the caveat, it turns out that 

one of them cannot be examined for the reason, either that 

he is interested or is incompetent from infamy to give evi- 
dence. Now the minds of the jury might be as fully satis- 

fied, by the testimony of the one competent witness, of all 

the facts necessary to constitute it the will of the deceased, 

as if a dozen witnesses were introduced, except as.to, the at- 
testation, and yet they could not pronounce it the will of the 
deceased, ‘These cases, the jury were told, were stated to 

them to shew, that it was not sufficient for them in this case 

to believe, that the will was found, after the death of Dean, 
among his valuable papers or effects, or had been by him de- 
posited with Thurber or some other person; but that belief, 

to authorize them to find a verdict upon it, must be founded 

upon testimony legally competent to produce it. It was for 

them to say, whether such evidence had been produced be- 

fore them; if so, they would find a verdict in favor of the 


plaintiffs ; if not, they would returna verdict for the defend- 
ants, 
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The counsell for. the plaintiffs asked leave of the Court June 1844, . 
to enter a nonsuit, which was refused. The jury rendered 57.0), 
their verdict for the defendants. From the sentence pro- Lede 


nounced upon this verdict,the plaintiffs appealed. Callender. 


Strange for the plaintiffs. ’ 
Wm. H. Haywood and Warren Winslow for the defend- 
ants. , 


Rurrin, C. J. The illustrations, which the presiding 
Judge found himself under the necessity of submitting to 
the jury, to enable them to take just views of the questions 
for their decision, shew very plainly, that he might, and, as 
we think more properly ought to have told them, that the script 
was not duly proved. The Act of 84, c. 225, after reciting, that 
the Act of the previous session of the same year required the 
attestation of witnesses to prevent fraud and impositions on 
persons in their last sickness or from their want of know- 
ledge, and that it may be proper to make exceptions from that 
rule in particular cases, proceeds to enact, among other 
things, that where a will shall be found among the valuable 
papers or effects of any deceased person, or shall have been 
lodged in the hands of any person for safe keeping, and eve- 
ry part thereof is proved by three credible witnesses to be 
in the hand writing of the deceased person, it shall be deem- 
ed a sufficient will in law. 

This seems plainly to require affirmative and direct proof 
as to the fact, that it was deposited with some one as a will, 
or was found, after the party’s’ death, among his valuable 
things. But it is said, that the Act does not prescribe the 
mode or degree of proof, or the rules of evidence for estab- 
lishing those facts. And it is thence inferred, that the ques- 
tion is to beleft to the jury in each case, if there be any cir- 
cumstance from which it might be supposed, that the paper 
had been deposited as the statute prescribes. And it is ar- 
gued, that, here, the death of the party abroad, and the pro- 
duction of the instrument in the state it was, by his surviv- 
ing partner, and confidential friend, now also dead, are cir- 
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June, 1844 cumstances of that character. But we think otherwise. 
a deke’s Those circumstances are entirely inconclusive of the facts, 
8 ‘ . . 

Lodge that the script was left with any person or found in any par- 
Callender, 'CUlar place, and those facts must be proved, under the stat- 
ute. If the circumstances enumerated, were, per se, to be 
charged in an allegation propounding these papers, the alle- 

gation could not be admitted to proof, but must be dismiss- 

ed. The Act makes such deposite evidence of the publication 

of the particular instrument, in the place of the direct evi- 

dence of that fact by the formal execution of the instrument, 

the declaration by the party, that it is his will, in the pre- 

sence of the witnesses, and their attestation. 'Thorefore, as 

a ceremony of publication, it is indispensable that the depos- 

ite, or finding under the requisite circumstances, should be 

made to appear by such evidence, as goes to the point, and, 

if believed, proves it affirmatively and distinctly. ‘That is 

as necessary as the shewing it to be in the hand writing of 

the deceased party. When it does not appear, that it was 
written by some other person, it is as probable, that it might 

have been written by the supposed testator as by any body 

else. Yet it is not for the jury to say arbitrarily, that it was 
written by the deceased, without any direct evidence, the one 

way or the other. On the contrary, the Act requires, that 

the hand writing shall be proved by at least three credible 
witnesses. It is true that no particular number of witnesses 

is prescribed, as to the deposite of the script; because the lodg- 

ing or finding it isnot, like hand-writing, matter of opinion, but 

matter of fact ; about which there can be no mistake, if the 
witness deposing to it, possess ordinary-capacity and integrity. 

The fact itself, however, is to be found on proof, and not on 
conjecture ; and therefore it is not to be left to the jury, on 
evidence that makes it merely a matter of conjecture. There 

is no trace of this paper, until produced by Thurber some- 

time after the death of the party abroad. But how Thurber 

came by it, whether the deceased left it with him, or sent it 

back by theship in which he sailed or otherwise, or whe- 

ther he found it among valuable or waste papers, there are 
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no means of determining. All the guards of the statute June 1844 
would be destroyed, by probates upon such vague and UD- g johns 
certain conjectures of publication. “_ 

It was then said, that the fact would have appeared by the cayender. 
declarations of Thurber, and that they ought to have been 
admitted as a part of the res geste. But of what res ges- 
te were those declarations a part? Merely the production 
of the instrument. As to the deposite of the paper with him 
or his finding it among the deceased’s papers, the declarations 
were but the narrative of a past transaction, and not a pert of 
one then enacted. If he could have proved those facts it is 
the misfortune or folly of these parties not to have offered 
the instrument for probate during his life, when théy could 
have had his oath. His declarations  pxtome not compe- 
tent. 

It was then insisted, that the long svciasien ak hata’ 
devised, from 1804 to 1840, by those to whom the paper 
purports to devise it, and the production of the instrument 
by those persons, dispense with further proof of execution, 
and of the capacity of the deceased, and authorize a verdict 
and sentence in favor of it as the party’s will. This is urg- 
ed, because it is said it would be sufficient evidence of a title 
by devise in an ejectment. Admitting that it would be a 
point, on which we intimate no opinion; yet it would not 
follow, that it was proof of the script as a will in this pro- 
ceeding. To say it would, is to confound two very different 
things. In ejectment the question is general on the title. In 
certain cases of ancient wills, where the instrument has 
been in the proper custody, and a long possession consistent 

- with it, the title is adjudged in the devisee without proof of 
the will on the trial—the law deeming it out of the party’s 
power to make proof at that late day, and that those circum- 
stances supply, as presumptions, the place of proof. If these 
parties could have used this instrument in that way, they 
were at liberty to do so. They did not, however, think proper 
to run that risk, and rely on it, as an unproved will, in eject- 
ment, but instituted this proceeding, and thereby undertook 
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June 1844 to prove this instrument directly, as a will, and ask, that 
St. John’s Upon such proof it shall be declared, and be recorded as the 
ae proved will of the party deceased. From the nature of the 
Callender. proceeding, therefore, the proffered proof must be made; 
and it isto no purpose to say, that, in another precending, 
and upon a different state of the question, the proof would 

be dispensed with. 

We are not sure that we understand, what was meant by 
the appellants’ asking leave to suffer a nonsuit, as the term 
is not appropriate to proceedings in a Court of Probate. But 
from analogy to actions at law, we suppose the object was to 
withdraw from the Court before a verdict was rendered on 
the issue, devisavit vel non, so as to prevent the delivery of 
a verdict, and leave the party at liberty to institute another 
proceeding of the same kind. If so, we think it inconsistent 
with a proceeding of this sort and contrary to the nature of 
the jurisdiction of the Court of Probate. The instrument 
propounded is always brought into Court in the first in- 
stance. and the jurisdiction is inrem. The inquiry is whe- 
ther the party deceased died testate, or intestate, and if the 
former, whether the script propounded be his will ora part 
of it, or not. 

When once regularly raised, the Court must pronounce on 
those questions, without reference to the presence of this or that 
person; for the sentence, until annulled, bindsall the world. If 
a cause is about to be heard or under a hearing, and a party 
in interest is not furnished with full proof and has been sur- 
prised, his course is, for cause shewn, to get an order for o- 
pening the case to farther proof and deferring the pronoun- 
cing of sentence. Though not in form, it is in substance 
not materially different upon an issue made up and tried in 
a Court of Law under our statute. It is analogous to the 
trial of an issue out of Chancery—only, the one is at the in- 
stance of the chancellor te satisfy his conscience, and the 
other the law compels the Court of Probate to make up in 
every case of a disputed will. From the nature of an issue, 
he, who alleges the affirmative, opens the case, and for that 
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reason the party propounding the will is commonly spoken June, 1844 
of as the plaintiff. But it is inaccurate; for properly speak- 3." johus 
ing, there is neither plaintiff nor defendant, but both sides Lodge 
are equally actors in obedience to the order directing the i iS Callender 
sue. In neither case is the party in the affirmative at liber- 
ty to withdraw and defeat a trial more than the party in the 
negative. If injustice be done on the trial, the relief is to get 
that finding set aside by the Court, which ordered the issue, 
and have it tried again. We have not known of any other 
course. It is especially proper in the Court of Probate. Af- 
ter an allegation, propounding a will has been received, tn- 
ti] it has been decided, and the paper pronounced against, 
administration cannot be granted; for the jurisdiction to grant 
administration is only where there is an intestacy, and that 
is always declared before or at the granting of the letters of 
administration, and recited in them. Slade v Washburn, 
3 Tred. 557. 

It would be most absurd to keep the question of intestacy 
ever open by allowing one, setting up a pretended will, to 
propound and repropound it, and at his pleasure to baffle the 
Court and hinder sentence from being finally pronounced, 
by withdrawing from the Court. It cannot be so.- On the 
contrary, the paper itself, the res is sub judice, and the Judge 
gives his sentence for or against it, without noticing particu- 
lar persons. ‘The Court endeavors that all parties in interest 
shall have notice, that the instrument is sub lite; and, that done, 
the sentence binds persons having such notice as much as if 
they were parties acting in the proceedings. Redmond v Col- 
lins, 4 Dev. 437. The object of the motion in this case could 
not, therefore, be effected ; for if the party could be allowed 
to withdraw and had withdrawn from the cause, he could 
not have taken the instrument with him. It still remained 
in the custody of the law, and the Court must have proceed- 
ed to sentence against it, which would have concluded this 
person as it would others, while the sentence remained in 
force, and, further, would “have conciuded him, once act- 


17 
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June, 1844 ing in the cause, from re-propounding the instrument. As 
St. John’s th paper was only propounded by the devisee, as a will of 

Lodge real estate, our view is confirmed to the points arising out of 
Osllender the statute. (A.) 


Per Curiam, Sentence affirmed. 


(A.) Nore sy THe Reporter. By an act passed at 
the session of 1840, ch. 62, all wills in_ writing of personal 
estate, made after the 4th of July, 1841, are to be executed 
with the same formalities as wills of real estate, except nun- 
cupative wills as before regulated. 
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WILLI® HALL & AL. EX°’ORS. &c. vs. JOHN S. GULLY, 
ADM’OR., &e. 


It is well settled in this State, that, after a suit by a creditor, an executor can- June 1844 
not prejudice that creditor by a voluntary payment of another debt of equal 
dignity. 

It is also well settled, that, after a plea in one action, the executor cannot pre- 
judice the plaintiff therein by availing himself, as a defence for want of as- 
sets, of a judgment in another action subsequent to the plea in the first. 

The plea ought to state the assets truly, as they existed, in the one case, at the 
time of the suit brought, and, in the other, at the time of the plea pleaded. 

Therefore an executor or administrator eannot plead, as a plea puis darrein 
continuance, judgments recovered against him and no assets witra. 

The reason for this rule is stronger in this State than in England, because here 
the executor is allowed nine months from his qualification before he is com- 
pelled to plead. 2 

More especially should this rule be enforced, when, as in this action, the jus- 
tice of the plaintiff ’s demand is admitted at first and the only contest is a- 
bout the assets, and the defendant asks to be permitted to plead this plea after 
six years litigation of the question of assets. 

The cases of White v Arrington, 3 Ired. 166; Churchill vy Comron, Conf. 
Rep. 555; 1 Mur. 39; and Collins v Underhill, 2 Law. Repos. 579, cited 
and approved 


Appeal from the Superior Court of Law of Johnston 
County at Spring Term, 1844, his Honor Judge Pearson 
presiding. : 

This was a suit against the defendant, as administrator of 
Ray Helme, to recover a balance due on a_ bond of the in- 
testate, commenced by warrant from a justice of the peace 

on the 10th of June, 1837. On the return of the warrant, 
the trial was postponed, at the instance of the defendant for 
nine months from the 4th Monday of November, 1836, which 
was the time at which the defendant administered. On the 
3ist of August, 1837, the defendant not denying the debt 
and insisting on his want of assets, the magistrate gave 
judgment for the plaintiff for $54, principal money, with in- 
terest thereon from a day mentioned, and endorsed on the 
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June, 1844 warrant, that the defendant suggested the want of assets to 
satisfy the plaintiff’s demand and that he was desirous to a- 


vail himself of such plea ; and the proceedings were return- 


* ed to the succeeding term of the County Court. At that 


term the defendant appeared and pleaded plene administra- 
tit, no assets, and certain judgments and no assets preter, 
on which issues were joined. At May Term, 1838, the is- 
sues were tried and found in favor of the plaintiff, and from 
the judgment the defendant appealed to the Superior Court. 
At September Term, 1843, the defendant pleaded puis dar- 
rein continuance, two judgments recovered against him at 
that term and no assets ultra; to which the plaintiff demur- 
red. On argument the court gave judgment for the defen- 
dant, and the plaintiff appealed. 


John H. Bryan & Husted for the plaintiff, to shew that 
an executor or administrator cannot plead that he has fully 
administered since the last continuance, cited Smoot v 
Wright, Conf. Rep. 374, Churchill v Comron, Ibid. 555, 
Collins v Underhill’s Exr., 2 Car. Law. Repos. 579. » They 


also contended that there was less reason in our State for al- 
lowing a plea of puis darrein continuance as to the assets, 
because our Act of Assembly allows the administrator nine 
months from the time of his administration for pleading, for 
the purpose of allowing him to examine into the state of his 
assets and applying them properly. 


Saunders & Manly for the defendant, relied upon the ca- 
ses of Prince v Nicholson, 5 Taunt, 665, 1 Eng. Com. Law. 
Rep. 228, and Littleton v Cross, 10 Eng. Com, Law. Rep. 
93, and upon 2 Williams on Exors. 754, 755. 


Rurrin, C. J. The only authority cited in support of 
the judgment is the modern case of Prince v Nicholson, 5 
Taunton, 665, and one or two others, founded on it. 

That case admits, that it lays down a new rule, not au- 
thorised by any precedent. But itis tothe point. If, howev- 
er, we were satisfied with the reasoning on which it goes, 
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we should not be at liberty to follow it. We have suppose, June,1844 
it to be settled doctrine in this State, that, after a suit by 2°~ 
creditor, an executor cannot prejudice that creditor by the 
voluntary payment of another debt of equal dignity, and, © 
further, that, after a plea in one action, the executor cannot 
prejudice the plaintiff therein by availing himself, as a de- 
fence for want of assets, of a judgment in another action 
subsequent to the plea in the first. Theplea ought to state 
the assets truly, as they existed, in the one case, at the time 
of the suit brought, and in the other, at the time of the 
plea pleaded. ‘The former position has been lately stated in 
White v Arrington, 3 Ired. 166, which followed many pre- 
vious cases. The latter was decided on demurrer in Church- 
ill v Comron, Conf. Rep. 555. 1 Murph. 39. ‘That was 
a plea of a judgment since the last continuance, and the 
plea was held bad by the judgment of the whole Court. 
The question was again made in Collins v Underhill, 2 
No. Car. L. Repos. 579, and decided the same way. a se- 
cond time by the Supreme Court of 1816. These repeated 
adjudications of our own Courts must outweigh the recent 
decisions of those of another Country, introductory of a novel 
rule into the common law, and resting only on general reas- 
oning. Indeed, as authorities, those adjudications of our high- 
est tribunals are conclusive on us at this day, the more espe- 
cially, as we believe they have ever since been regarded by 
the Profession as fixing the law, and the Legtslature has ob- 
viously acted on the same idea.- 

But we own, that to our apprehensions the decisions of 
our Courts are sustained by the better reasons. We think 
the law ought in this, as in other instances, to favour the 
diligent. Not indeed ‘to theinjury of a faithfal executor 
by subjecting him tothe payment of the same sum twice or 
oftener, for the want of a power, conferred by the law fairly 
to appropriate it once, and protect himself by such appropria- 
tion. But no such injustice is worked by the law. For as, up- 
on a deficiency of assets to pay two creditors, the executor 
cannot compel them to accept proportional shares of their 
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June, 1844 debts, the law allows the executor, asa boon to him and 


Hall 


v 


Gully. 


for his protection, to pay one in preference to the other. So, 
upon a like principle, which is well explained by Lorp Et- 
LENBOROUGH in Tollput v Wells, 1 Maul. & Selw. 395, an 
executor, when sued by two or more creditors, may confess 
judgments to some to the amount of the assets, and plead 
them to actions of the others. Nay, the indulgence to the 
executor is still more liberal, and properly so. In Waters 
v Ogden, Dong. 453, an administrator pleaded plene admin- 
istravit preler £A8, and to anotheraction pleneadministra- 
vit preter the same £48—and as to that sum, that he 
had confessed it in the other action in a plea at the same 
term. It was held good; because the defendant had in the 
first action accounted for all the assets, and done all in his 
power to appropriate them. He had not enough to satisfy 
the whole demand, and therefore could not confess judg- 
ment in the first action; nor could he compel the plaintiff in 
that action to confess his plea and take judgment for the sum 
confessed, as he might think the defendant had more assets. 
Hence, as the executor could do no more than he had done, 
he was of necessity protected in such appropriation of the 
assets before pleading in the other action. But that clearly 
excludes the idea, that after pleading falsely in one action, an 
executor can confess judgment or confess assets in another 
suit, and plead it since the last continuance. The plea must 
be in due time ; that is, when the executor has been first o- 
bliged to plead. A difference is taken, indeed, in Prince v 
Nicholson, between it and Waters v Ogden; namely, that 
in Waters v Ogden, the defendant admitted the debt in each 
of the actions brought against. him, while in the other he 
felt it his duty to dispute the debt by pleading the general is- 
sue, so that he could not confess assets therein and plead 
that in the second suit. Hence, the Court extended the dis- 
cretion of ‘the executor to the confessing of judgment, in a 
subsequent action, and allowed him to plead that puis dar- 
rien continuance in a prior one, wherein he had before 


pleaded the general issue and thereby admitted assets. It 
was said by Cuter Justice GipBs, it was to be presumed 





‘OF NORTH CAROLINA. 349. 


that the reason, why the executor did ‘not defend the second June, 1844 
action, was because he knew the claim was just, and, by ins” 
ference, that he defended the first action because he believed —_v 
that claim to be unjust. From that hypothesis was deduced —o 
the necessity for so extensive, and, as it seems to us, so dan- 
gerous a discretion to the executor. Such a discretion we 
yield, up to the time of the plea pleaded; and that seems 
ample enough. Where an action is brought and the exeeu- 
tor makes his defence, he should be compelled to make one 
he can stand by, and, like other defendants, ought to be con- 
cluded by his allegations and admissions therein contained. 
It is, then, time that he- should act definitely, so that some 
consideration may be shewn for the rights of the other party, 
and that he may know on what points of law or fact they 
depend. They ought not to rest perpetually or indefinitely 
in the discretion of the defendant with a power at any mo- 
ment, after heavy costs, incurred by the creditor in proving 
the debt or fixing the executor with assets, to defeat the ac- 
tion by diverting the very assets in the concealment of which 
the executor was about being detected,-from the detecting 
creditor to one, more favoured because less urgent. An ex- 
ecutor, like other persons, should abide by his defence, once 
made, and especially in reference to the assets, of which his’ 
duty requires him to keep trne accounts. 

It is true, there may be a difficulty, where the executor 
conceives that his duty requires him todeny the debt: But 
the difficulty is not serious, as it seems to us, and was well: 
solved in the argument for the plaintiff in Prince v Wichol- 
son, by saying that-the Court always, in a proper case, gave 
the executor time to plead in the one action till judgment 
had passed in the other. The argument did not, indeed, pre- 
vail in that case, and the reply to it was, that the granting of 
time was but matter of indulgence, and the executor ought 
to be entitled to the deference as a matter of right. But whe- 
ther in such case, the grave, impartial, regulated and legal 
discretion of a Court, or the arbitrary will of an interested 
and irritated litigant executor, may be most wisely trusted, 
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June 1844]et any one judge. That-the court had prevented mischiefs 


v 


Gully. 


“to the ereditors and executors, by regulating the period of 


pleading in the several actions upon justterms is unquestion- 
able. It was acknowledged in that case. Jt is so stated in 
Tollput v Wells; where it is said, the practice was, if an 
executor applied for time to plead, to grant it only on condi- 
tion of his not confessing judgment: a condition se obvi- 
ously nugatory, as to render it ridiculous to impose it, if the 
executor could plead a judgment since the last continuance. 
And that able lawyer, and eminent Judge, Mr. Justice Bay- 
LEY, lays down the law in that case clearly the other way. 
His words are, “an executor may, pending an action against 
him by one creditor, confess a judgment to another in equal 
degree, provided he do it before he is compelled to plead to 
the ac'ion ; because up to that extent the law allows him to 
give a preference.” The same principle is laid down in 
Wentworth’s Office of Executors 145. 

But if Prince v Nicholson, be law in England, the very 
principles of that case forbid the plea in this case. First, 
that time to plead, which was not there allowed any influ- 
ence towards upholding the old rule of law, because it wasnot 
the absolute right of the executor, but was fettered with condi- 
tons, and depended on the indulgence of the Court, is given 
inthis State untrammelled and at the mere will of the exec- 
utor. By the Revised Statute, c. 46, s. 23, 24, & 25, an exec- 
utor cannot be compelled to plead to an action, brought in a 
Court of Record before the expiration of nine calendar 
months from his qualification. And, if he be warranted be- 
fore that period, it is the duty of the magistrate, by entry on 
the warrant, to postpone the trial to some day after the ex- 
piration of thattime. And, further, if upon the trial of the 
warrant, the executor be desirous to avail himself of the want of 
assets, he may suggest it to the magistrate, who shall endorse 
the same on the warrant, and if he find the plaintiff’s claim 
to be just, he shall give judgment therefor, and return the 
warrant with the endorsements and judgment. to the next 
County Court, “where the defendant may plead any plea, 
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relative to the assets, which. could be pleaded, had the June 1944 


suit been instituted returnable to said term.” It is true, that ~ yy 
it is not in terms enacted, that a rule shall be givenfor 
pleading in one action, when’ another shallhhave beende- °™- 
cided. ~But to the purpose in hand, it is substantially so. 
The long period of nine months from his- qualification is 
given for pleading, if the executor chooses to take it, because 
the Legislature considered, that in the mean while the exec- 
utor could, in almost every case, satisfy himself what claims 
were just or unjust, dispose of the estate and ascertain the 
assets, so as to be able to appropriate them among the most 
meritorious ereditors, and thus plead, with respect to the as- 
sets, without any peril to himself. ‘Fhe postponement is 
not absolute in every ease, but only at the instance of the ex- 
ecutor in each particular action, and therefore, within the 
nine months he may dispose of all the assets by making 
paymentsor confessing judgment. And if that period should, 
contrary to all reasonable expectation, prove to be insufficient 
to enable the executor to plead safely, he may still apply, as 
at common law, for an enlargement of the time which 
would, in a very strong case, doubtless, be granted. It is 
plain upon the face of the act, that the Lsgislature either 
held, according to the eases of Churchill v Comron, and 
Cettins v Underhill, that an executor was by law, as it then 
stood, bound as to the assets by his plea pleaded, or meant 
that it sh in future be so. For, to what end is the exec- 
utor to be allowed arbitrarily to take time to plead, and thus 
delay the creditors, if, when he pleads, he is not conclu- 
ded, but may subsequently appropriate the assets by con- 
fessing judgments, and plead that appropriation puis darrein 
continuance in an action wherein he had before admitted as- 
sets? But this is placed beyond doubt by the provision 
for pleading in a case adjourned to the County Court: by a 
justice of the peace; which is not, that the plea shall relate 
to the commencement of the suit, nor to the suggestion of a 
want of assets before the magistrate, but expressly, that the 
18 . 
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June, 1844 plea relative to the assets, may be any “which could be 
Hall 
Gully 


pleaded, had the suit been instituted returnable to that 
term.” ‘Thus shewing that the material point of time, at 
which the executor’s hands were understood to become tied, 
as to the disposition of the assets, in respect to each particu- 
lar creditor, is, where he is called on to plead to the action 
of that creditor. The Court could not sustain this plea with- 
out obvious disrespect to the Legislative interpretation of the 
previous law or their intention as to what it shouldbe. We 
therefore, conclude, that the plea would be bad, were this 
an original action brought tothe County Court, and conse- 
quently open, when the executor was called on to plead to 
it, to every defence, as well in denial of the debt as of assets. 

But if that were otherwise, then, Secondly, this particu- 
lar case, we think is clearly one, in which there is no pre- 
tence for admitting the plea. The peculiar nature of it, 
seems to have been overlooked ; for it is entirely distinguish- 
able from Prince v Nicholson. The main ground of that 
case, is that it was unavoidable to entrust the executor with 
a discretion to defend or not defend the actions by denying 
or not denying the debt, as he did in that case; and that 
it was to be presumed that he did so bona fide; and 
therefore, that he ought not to be prejudiced by deny- 
ing the debt and not confessing assets in a first suit, so 
as to protect himself in a second, in which judgment 
was first recovered to the amount of the assets. Now, that 
wholly fails in the case before us. Here the defendant did 
not and could not deny the debt by plea in the County 
Court. The debt to the plaintiff was established by the 
judgment of the magistrate, and the executor made no re- 
sistance to it. If he meant to deny the debt, he must appeal 
as in ordinary cases. Under this Act of 1828, he cannot 
call that in question again, and the only point that could be 
made, after the case got into the county Court, was “relative 
to the assets.” Then, this case is that of a creditor claim- 
ing a debt, admitted from the beginning to be just, and is, 
therefore, not analogous to Prince v Nicholson, but rather 
Waters v Ogden, which protects the executor as to the as- 
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sets, where he had confessed them ‘to a prior action: or one June 1844 
brought to the same term with that in which he is called to yy s 
plead. The defendant said to this plaintiff, when he brought —¥__ 
his suit, “I know the debt you claim is due to you, and °™- 
therefore, I admit it; but I have no assets to pay any part of 

it, and that is my only reason for not paying you.” The 
plaintiff, not believing the representation about the assets, 

took issue on that point, and undertook to prove that the de- 
fendant-had assets. Then, after a protracted litigation of 

six years, and when the executor discovers that the plaintiff is 

about to prove the assets on him, the executor comes forward 

and says again, “it is true, when I falsely denied having any 
assets, that I had a sufficiency to pay you, and, asI knew 

your debt was just, I ought then to have paid you, but now 

you ought not to compel me to do so, because the other day 

I found out another just debt of my intestate, for which I 

have confessed judgment, in order to defeat your suit and es- 
cape a judgment against me for the costs.” Surely, there is 

as little law as fairness in such a defence. If it were sus- 
tained, it would present strong inducements to executors to 

be careless in their accounts, and dishonest in ther adminis- 
trations. When an issue upon the assets is found for the 
plaintiff, his judgment is for the debt and costs de bonis tes- 
tatoris, et, si, non, de bonis proprius erecutoris as to the 

costs. It can*hardly be doubted, that in every case, in which 

an executor found that a creditor was about to prove assets 

on him, he would, if possibble, defeat that creditor by find- 

ing another, and confessing judgment tohim. Where an 
executor answers, as to assets, in an action for a debt which 

he does not dispute, common honesty requires, that he should 
answer truly, and enable that creditor to have the benefit of 

the assets, which no other creditor is then claiming. The 
question, in that stage, is between creditors only; and, as 
between them diligence certainly creates a preference. If 

the executor wilfully endeavors to baffle a just creditor by 
falsely denying assets, he gets no more than his deserts 

by being made atall times to answer for the assets, which 
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June, 1844 he unquestionably ought tohave confessed in the suit at the 


~~ ft 


v 


It may not be amiss to mention that these principles have 


Gully: the sanction, not only of the opinion of the present members 


of the Court, but also that of the late Jupce Gastron. A 
year or more ago a bill in equity by the present defendant, a- 
gainst the plaintiff and several other creditors, who had suits in 
like circumstances, stating the whole case and seeking relief 
upon some equitable ground of a mistake as to a sum of mo- 
ney not being assets, which turned out to be assets, was sub- 
mitted to Jupce Gaston for an injunction. He thought 
proper to consult his brethren, and, upon consideration, 
we were all of opinion, that the plaintiff had concluded him- 
self by his incautious pleading at law, and that he could have 
no relief in equity; and we declined making any order.on 
the bill. 

Upon reconsideration of the question, the present Court is 
also unanimous, that the judgment must be reversed, and the 
demurrer sustained; and the cause remanded with instruc- 
tions to proceed therein according to law. 


Per Curiam, Ordered Accordingly. 





DOE EX DEM. MOSES BURKE & AL. vs. STANTON ELLIOTT. 


A judgment of the County Conrt, upon s justice’s execution returned levied June 1844, 


on land, under which judgment there are an execution and sale of the land, 
precludes all collateral enquiry into the regularity of the previous proceed- 
ings. 

Therefore a purchaser under such judgment and execution will acquire a valid 
title to the land, although the levy of the justice’s execution may have been 
by one not legally authorized to act as an officer. 

The acts of officers de facto are as effectual, as far as the rights of third per- 
sons or the public are concerned, as if they were officers de jure. 

What shall constitute an officer de facto may admit of doubt in different ca- 
ses. The mere assumption of the office by performing one or even several 
acts appropriate to it, without any recognition of the person as officer by the 
appointing power, may not be sufficient to constitute him an officer de fac- 
to. There must at least be some colorable election and induction into office 
ab erigine and some action thereunder, or so long an exercise of the office 
and acquiescence therein of the public authorities, as to afford to an individ- 
ual citizen a strong presumption, that the party was duly appointeJ ; and, 
therefore, that every person might compel him, for the legal fees, to do his 
business, and for the same reason was bound to submit to his euthority, as 
the officer of the country- 

The cases of Jones v Judkins, 4 Dev. & Bat’ 454; Borden v Smith, 3 Dev. 
& Bat. 35; Armstreng v Harshaw, 1 Dev. 187; Irby v Wilson, 1 Dev. 
& Bat. Eq. 568; Skinner v Moore, 2 Dev. & Bat. 138; White v Albert- 


son, 3 Dev, 241 ; Slate v Shirley, 1 Ired. 597; State + Wall, 2 Tred. 267; 


and State v Briggs, 3 Ired. 357, — and approved. 


Appeal from the Superior Court oi Law of Chowan 
County at the Spring Term 1844, his Honor Judge BarLey 
presiding. 

This ‘was an action of ejectment. The lessors of the 
plaintiff shewed two judgments, against the defendant, 
which had been recovered before a justice of the peace, one 
for the sum of $75 and the other for the sum of $80, upon 
which executions issued, dated the 25th April, 1843, which, 


for the want of personal property, were levied on that day 


on the lands described in the plaintiff’s declaration by the of- 
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June, 1844 ficer who served the warrants. They also proved notices 
“Burke f the levies given to the defendant, Staunton Elliott; in due 
“a. time, and that these, together with the warrants, judgments 
' and levies, were returned to the ensuing County Court of 
Chowan—that at this term of the Court, on motion, both 
judgments were affirmed, and orders of sale issued from the 
said Court, under which the sheriff of Chowan offered the 
said land for sale, when the lessors of the plaintiff became 
the purchasers, and took from the sheriff his deed, which 
was duly proved and registered. ‘They also proved that the 
defendant was in possession of the land at the commence- 
ment of the suit. The defendant then. offered in evidence 
the minute docket of Chowan County Court, upon which ap- 
peared the following entry at November Term, ©1842, to 

wit: 

“The following justices of the peace of the County being 
present (naming ten justices) Benjamin A. Hines was duly 
elected Constable by the Court for one year, whereupon he 
appeared in open Ceurt and entered into bonds.” 

It was in proof that Hines lived in the town of Edenton 
in the County of Chowan; that he was the. same person, 
who served the warrants, and made the levies and returns a- 
bove mentioned ; that the people had made no election of a 
constable in the year 1842, for the district in which Hines 
lived—that the first Court of Pleas and Quarter Sessions af- 
ter the first of January, 1842, commenced its session on the 
lst Monday of February of that year, and that there was no 
re-appointment of Hines to the office of Constable until No- 
vember Term, 1843. It was proved, that Hines acted asa 
Constable of Chowan County, under his appointment at No- 
vember Term, 1842, until he was re-appointed at November 
‘Term, 1843, and that, during that time, he discharged all 
the duties pertaining to the office of constable, which he was 
called upon to perform; and that in the service of the two 
warrants before mentioned, in making the levies and giving 
the notices, he professed to act as Constable. 

it was contended on the part of the defendants, that the 
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appointment of constables must be made, by the proper num: Jane, 1844 


ber of justices, at the first term of the County Courts, which 4 
occurs after the first day of January in each and every year, = | 
which appointment continues for one year only, andthat this ~~~ 
appointment on the failure of the people to elect, can only be 
made at that term—that it ought to appear from the minutes of 
the Court; that the people had failed to elect a constable in:the 
district, in which Hines lived, or, having made. an election, 
that the office had become vacant by death or removal, before 
the Court could make an appointment ; and as the record did 
not shew how the office had become. vaeant, the attempted 
appointment of Hines was void—and further, supposing the 
appointment of Hines at November Term; 1842, to be valid, 
yet the official term expired, by limitation of law, at Febru- 
ary Term next ensuing, at which term he should have been 
re-appointed—that, having failed to obtain a re-appointment 
at February Term, 1843, all his acts, from that time until 
after the re-appointment at November Term, 1843, were null 
and void—and, therefore, as the lessors of the plaintiff claim- 
ed under warrants, which had been served by him in April, 
1843, and levies, which had also been made in that month, 
they obtained no title under the sale, which had been. made 
by the sheriff of the land in controversy. 
_ His Honor being of opinion, upon the facts, that the les- 
sors of the plaintiff had acquired a. good title by their pur- 
chase at the sheriff’s sale, especially as the acts of Hines, e- 
ven, if he were only constable de facto, were valid so.far as 
third persons or the public were concerned, instructed the ju- 
ry accordingly. 
‘The jury, found a verdict for the plaintiff, and Seen 
the judgment rendered thereon, the defendants appealed... - 


_ A. Moore & Iredell for the plaintiff. 
Thomas F. Jones for the defendants: 


’ Rorrtx, C. J. We deem it a superfluous enquiry wheth~ 
er the appointment of Hines to the office of Constable ‘was 


valid or not, because we think the judgments and orders of the 
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June 1844 County Court, upon which the executions were issued and 
~ Borke  “2e land was sold, preclude a collateral enquiry into the reg- 


v 


Elliott. 


ularity of the previous proceedings. 

The Act of Assembly, Rev. Stat. c.45,s. 8, confers the 
jurisdiction on the County Court, when a justice’s execution 
is returned, levied on land, to entera judgment there for the 
debt recovered and costs, on the application of the plaintiff. 
There the act, s. 19, provides, that when an officer shall levy 
such an execution on land, he shall serve the defendant with 
notice in writing at least five days before the term, to which 
the execution is to be returned, of the levy and of the term 
to which it will be returued, and thereupon the Court shall 
make an order of sale. If it shall not appear, that snch 
notice has been given, then the Court is to order a notice 
to issue to the defendant and shall not proceed to make 
any order of sale until notice be served on the defen- 
dant five days before Court. These provisions shew, 
that the proceedings in the County Court upon the re- 
turn of a levy on land, which consist in rendering a judg- 
ment there for the debt, and awarding execution thereof a- 
gainst the land levied on, or against the person, or property 
generally, of the debtor, at the election of the creditor, isa 
judicial proceeding, and therefore, conclusive until reversed. 
Rev. St. c. 31, s. 108. Jones v Judkins,4 Dev. &. Bat. 
454. The rendering of the judgment imports that the requi- 
site notice has been duly given ; since the Court is forbidden 
to enter judgment until notice is served. ‘There must there. 
fore have been evidence to the Court, that there had been no- 
tice; and the decision upon that evidence is conclusive, while 
it stands. We have held, indeed, that when it appears, that 
the notice had not, and could not have been given, and the 
want of it was not waived by the party, an order of sale 
would be void. Borden v Smith, 3 Dev. & Bat. 35. That 
is the necessary result of the principle laid down in .rm- 
strong v Harshan, 1 Dev. 187. Irbey v Wilson, 1 Dev. 
& Bat. Eq. 568, and Skinner v Moore, 2 Dev. & Bat. 138, 
which is, that a judgment against one; not a party, to the 
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suit, is void, and that it can appear that, he is a party, only June, 1844 
when the record states an appearance or the official service Burke 
of process on the person or his property. Here the record ou 
does not state the appearance of the debtor, but it states the 
levy of the fieri facias on his land and notice to him per- 
sonally, being both service of process on the property and 

onthe party. That such service was actually made cannot 

be collaterally questioned ; not more than the appearance of 

the party, if the record had set forth his appearance. Those 

are statements of matters of fact occurring in the progress of 

the cause, of which the Court, in which the ease was pend- 

ing, must be deemed competent, and necessarily, exclusive 
judges, and therefore such statements of fact are conclusive, 

and no averment can be made to the contrary, Skinner v 
Moore, 2 Dev. & Bat. 152. It is not open to one collaterally 

to allege, that the service was not, in fact, in due time, as set 

forth in the record, nor that it was not by a proper and law- 

ful officer, as it purports to have been. If an action were 
brought on this judgment of the County Court, the plea to 

it would be nul tiel record, and not that the process was not 
served, or that the person who served it was not a constable 

or a sheriff. Much more must such averments be excluded, 

when the question is on the validity of what was done un- 

der the judgment, that is to say, the sale of property under 

an execution issued on it. White v Albertson, 3 Dev. 241. 

Our opinion therefore is, that, in this action of ejectment, 

the official character of Hines, who served the warrant, lev- 

ied the execution and gave the notice; could not be dispu- 

ted. 

But if that were otherwise, we think the judgment should 
be affirmed for the reason given by his Honor, namely, that 
Hines, whether regularly appointed or not, was acting in the 
office of constable at the time and had been for about six 
months before ; and therefore that his acts in office were val- 
id. It is a settled principle, that the act of officers de facto 
are as effectual, as far as the rights of third persons or the 
public are concerned, as if | were officers de jure. The 
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June, 1844 business of life could not go on, if it were not so, 16 Vin. 
Burke 
Elliott. 


Abr. 114. In Fowler v Bebee, 9 Mass. 231, there was a 
plea, that the commission had illegally issued to the sheriff 
who served the writ, and that he was not de jure sheriff. 
Such in law was the truth, for in 10 Mass. R. 290, upon an 
information the appointment was held illegal and vacated. 
Yet upon demurrer to the plea in the action mentioned, the 
plea was held bad. Cuter Justice Pearsons said, that 
Smith, the sheriff, was no party to that record and could not 
be heard : although the judgment would as effectually decide 
on his title as if he were a party ; which would be contrary 
to natural equity and the policy of the law. From consid- 
erations like those, as he considered, had arisen the distinc- 
tion between holding an office de jure and de facto, and as he 
was a sheriff in fact, the service by him was deemed good 
in that action. ‘That decision is directly in point here, and 
we think rests upon a sound foundation of reason and author- 
ity. One not duly appointed to office, must yield it and the 
fees received by him to the person lawfully entitled, and in 
actions betweeen them, in which both sides could be heard, 
the Court would determine the right, and also the the legali- 
ty of the appointment would be enquired into upon a quo 
warranto. But except in proceedings in which the ques- 
tion is thus directly presented, “in the case of all peace of- 
ficers, justices of the peace, constables, &c., it is sufficient,” 
said Mr. Jusrrice Butter, in Berryman v Wise, 4 T. R. 
366, “to prove that they acted in these characters, without 
producing their appointments, and that even in the case of 
murder.” And such is every day our experience of the 
course of proceeding. When a warrant, judgment or an ex- 
ecution granted by a justice of the peace, is used upon a tri- 
al, there is not a thought of proving him in office by his 
commission and taking the oaths, but only that he is an act- 
ing magistrate and that he gave the precepts, or that they are 
in his hand writing. It is the same as to the return of a 
sheriff or constable. The crown case alluded to by Jupar 
Butter is that of Thomas Gordan, decided by all the 
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Judges of England and stated by Mr. East, P. C..315, from June,1844 
the manuscript of Jupce Buiter himself. The persons pa, Burke 
were indicted for the murder of George Linnell, constable of 
Pettishall, in the execution of his office, in attempting to ar- 
rest the person in his own house, by virtne of a warrant ob- 
tained against him from a Justice of the Peace, at the in- 
stance of one Pratt, for an assault, which warrant had been 
directed to the constable of Pettishall and delivered to the 
deceased to execute as constable of the parish, it appearing 
that the deceased, at the time he went to the person’s house 
in the day time to execute the warrant, had his constable’s 
staff with him and gave notice of his business ; and further, 
that he had before acted as constable of the parish, and was 
generally known as such. At a conference of all the Judges, 
they were of opinion, that was sufficient evidence and noti- 
fication “of the deceased’s. being constable, although there 
was no proof of his appointment, or of his having been 
sworn into office.” And Mr. East, p. 212, after saying, that 
a party taking upon himself to execute process must be a le- 
gal officer for that purpose and give due notification of his 
business, else the killing him by one he arrests will be only 
manslaughter, and his killing the other party purposely for 
not submitting to his arrest will be murder, proceeds to say, 
that if he be a known officer de facto, acting within his 
district, it is sufficient, without proving his appointment or 
swearing in. This doctrine has also been frequently laid 
down by other courts in this country. The People v Col- 
lins, 7 John. R. 549. Reed v Gillet, 12 John R. 366. 
What shall constitute an officer de facto may admit of doubt 
in different cases. The mere assumption of the office by 
performing one or even several acts apppropriate to it, with- 
out any recognition of the person as officer by the appoint- 
ing power, may not be sufficient to constitute him an officer 
de facto. ‘There must, at least, be some colourable election . 
and induction into office ab origine, or so long an exercise of 
the office and acquiescence therein of the public authorities, 
as to afford to the individual citizen a presumption strong, 
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June, 1844 that the party was duly appointed, and therefore, that every 

Buike Person might compel him, for the legal fees, to do his busi- 

vy ness, and for the same feason, was bound to submit to his 

authority as the officer of the country. A public office is to 

be supposed necessary for the public service and for the con- 

venience of all the various members of the community; and, 

therefore, that it will be duly filled by the public authority. 

When one is found actually in office and openly and noto- 

riously exercising its functions in a limited district, so that 

it must be known to those, whose official duty it is to see 

that the office is legally filled and also that it is not illegally 

usurped ; and when this goes on for a great length of time, 

or for a period which covers much of the time for which 

the office may be lawfully conferred; it would be entrapping 

the citizen and betraying his interests, if, when he had ap- 

plied to the officer de facto to do his business, and got it 

done, as he supposed, by the only person, who could do if, 

he could yet be told, that all that was done was void, because 

the public had not duly appointed that person to the office, 

which the public allowed him to exercise. Here Hines was 

appointed in November, 1842, by the County Court and 

by the requisite number of magistrates, for one year there- 

after ; which must be deemed a colourable title to the office. 

He entered upon the duties, and performed them as the 

known constable of his district, up to the period of serving 

the execution in this case, which was the 25th of April, 

1843. We think, clearly, that, in reference to the parties in 

that case, both the plaintiff and defendant, he is to be con- 
clusively deemed a constable. 

It was supposed in the argument at the bar, that this position 
is opposed by the previous decisions of this Court in the case 
of Statev Shirley, 1 Ired. 597, and State v Wall, 2 Ired. 267, 
and particularly, State v Briggs, 3 Lred. 357. But, as was ob- 
served in Wall’s case, the question, in the two former cases, 
did not all concern the validity of acts done by officers de 
facto, or their responsibility ‘for usurping the offices; but 
the question was merely, whether the bonds payable to the 
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State were valid, when delivered to persons not authorized by June, 1844 
the Statute to receive themin the particular cases, in which Burke 

those bonds had been accepted. In Briggs’ case it did not sali 
appear, that Smith was a known officer or that he had acted 
a day, or that the transaction, out of which the indictment 
grew, was not his first essay in office ; and the case was pre- 
sented to this Court, and seemed to have been tried in the Supe- 
rior Court, upon the title to his office solely; as to which 
there could be no doubt. It is true, the presiding Judge 
said, that the defendant could not be protected by the objec- 
tion on the trial, that Smith was not a constable, because he 
did not make that objection, when he resisted his authority. 

But we thought that made no difference, because the defen- 
dant’s justification depended upon the existence or want of 
authority in Smith, and not upon the defendant’s opinion on 
that point. Now his authority might be shewn either by di- 
rect evidence of a legal appointment, in which he failed ; or 
by evidence, that he acted and was generally known as an 
officer, and that he gave notice of his official character to the 
dafendant, in which also he failed. There was no previous 
exercise of any power of the office stated, not even an ad- 
mission into office by the County Court. An insufficient ap- 
pointment only appeared, without any admission ; for there 
was no evidence that the party was sworn in. In that state 
of the case he could not for any purpose be held to be an of- 
ficer de jure or de facto, unless as against himself as to such 
acts as he might undertake to do, as an officer.- He had not 
been recognized by the public as an acting officer, neither by 
the appointing and admitting power, nor.by those who had 
—: ower, and with whom was the duty, on behalf of the 

c, of depeiring him of the office, if improperly assum- 
- e him. It was therefore, a naked question, whether the 
appointment by the County Court was in itself valid, under 
the circumstances in which it was made; and the present 
case is, for that reason, distinguishable from it. Upon the 
principle before stated, the Court is of opinion, that 

the judgment ought to be affirmed. 


Per Curtam, Judgment affirmed. 
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THE STATE, TO THE USE OF JAMES H. McCALL vs. HENRY 
FULLENWIDER & AL. 


June 1844 Where the record of the County Court stated, that “A. B., having been ap- 
~ pointed constable, came into open Court and was qualified according to 
law;” held that the record must be understood to mean, he had been elec- 
ted, and elected in the manner the law requires constables to be elected, to 
wit, by the people. . 

Where a suit is brought, on a constable’s bond, against the sureties alone in 
that bond, a receipt, signed by aconstable, of a claim to collect, is not evi- 
dence against them. 

A surety, in general, cannot be affected by evidence of an admission made by 
his principal, uuless it be a part of his contract, as that accounts kept by 
him shall be true. 

Where the constable is not a party defendant, the plaintiff may examine him 
on oath, and such testimony is of a higher grade than his receipt. 

The caseof Chairman v Harramond, 4 Hawks 339, cited and approved. 


Appeal from the Superior Court of Law of Lincoln Coun. 
ty, at Spring Term 1844, his Honor Judge Barrie pre- 


siding. 

This was an action of debt upon a bond, executed by the 
defendants, as sureties for one Keener as a constable for the 
County of Lincoln. In order to shew Keener’s appointment, 
the plaintiff produced the minutes of the County Court, at 
January Term 1838, on which was the entry, of which the 
following is acopy, to wit, “Henry Keener, having been 
appointed constable, came into open Court, was qualified ac- 
cording to law, and entered into bond with Henry Fullenwi- 
der and Thomas L. Mays in the sum of $4000.” It appear- 
ed from the minutes aforesaid, that but three magistrates 
were on the bench, when this order was made. It was ob- 
jected by the defendants, that the entry, above referred to, did 
not shew a sufficient legal election or appointment of the 
said Keener as a constable, but the objection was overruled. 
The plaintiff then produced a receipt of the said Keener in the 
following words, to wit, “Rec’d. 6th of Sept. 18380f James 
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H. McCall for collection one note of hand for twenty dol- June, 1844 
lars on Wm. L. Ballard given one day after date, dated 26th... _ 


April 1838—also an account of one bushel of wheat in 


the Fall of 1837, which was either to be paid in wheat or "45""* 


money.” Signed “Henry Keener Const.” The defendants 
objected that this receipt was not evidence against them. 

This objection was also overruled. And the plaintiff’s:hav- 
ing proved further, that the constable might by due deli- 
gence have collected the note mentioned in the receipt, ob- 
tained a verdict. Judgment having been rendered in pursue 
ance of the verdict, the defendants appealed. 

Osborne, for the plaintiff, as to the ist point, relied upon 
the case of State v Washburn, 4 Tred. 19. As to the 2d 
point, he contended the receipt was not merely a declaration 
of the constable, but evidence of a contract, for the perfor- 

mance of which the sureties were bound, and cited State v 
Lightfoot, 2 Ired. 306. He also relied upon the universal 
custom in our State to charge constable’s sureties upon the 
evidence of constable’s receipt. — 

. W. J. Alexander, upon the Ist point, referred to the sev- 

eral cases decided in this Court upon the necessity of its ap- 
pearing on the records of the County Court, that constables 
had been duly appointed, before the bonds taken by the Court 
could be adjudged valid. Upon the second point, he cited 
Starkie on Ev. 776. Goss v Watlington, 7 Eng. Com. L. 
Rep. 379. Evans v Beattie, 5 Esp. Cases, 26. . 

Dantet, J. We concur with his Honor on the first 
question raised by the defendants. We think that the re- 
cord offered in evidence did shew, that Keener had not been 
appointed a constable by the County Court. The record 
speaks thus: “Henry Keener, having been appointed-con- 
stable, came into open Court and was qualified according to 
law.” He must be taken to have been appointed or elected 
a constable before that time, and that he came into open 
Court to be qualified according to law. ‘The record is évi- 
dence that he had been appointed. We must understand by 
‘it that he had been elected, and elected in the manner the law 
directed that constables should be, that is, by the people. 
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June 1844 But We donot concur with his Honor on the second 
genx, question. We think that the reeeipt, given by the constable 
v _ to therelator, was not evidence against the defendants. ‘The 
Fulleowi- constable is not a party to this record, and the relator might 
have called upon him as a witness, Fork v Blott, 5 M. & 8. 
71, and his testimony upon oath, supject to cross-examina- 
tion, would have been of a higher grade of evidence than his 
written declarations, contained in a receipt, which was made 
without oath. A surety cannot, in general, be affected by ev- 
idence of an admission made by his principal ; except it be 
a part of his contract, as that accounts kept by him shall be 
true. Thus, where a party became surety by a bond for the 
faithful conduct of a clerk, it was held, in an action upon 
the bond, that an admission by the clerk, made after he was 
discharged, of various sums which he had embezzled, was 
not receivable in evidence against the surety. Smith v 
Whittingham, 6 Car. & P. 78. Middleton v Melton, 10 
Barn. & Cress, 317. Goss v Watlington, 3 Brod. & B. 132. 
MeGahey v Alston, 2 Mason & Welsby, 213. So in E- 
vans v Batlie, 5 Esp. Rep. 26, Lornpv ELtensoroven held, 
that where the defendant had guaranteed the payment for 
such goods, as should be delivered to C., the receipt for the 
goods, or his declaration that they had been delivered, was 
not admissible against the defendant; for his contract was 
to pay for goods delivered, and not for those C. might ac- 
knowledge to have been delivered; and therefore he had a 
right to have the fact proved. It is true that the admissions 
or declarations of an under sheriff are evidence against the 
high sheriff, where they accompany the official acts of the 
under sheriff, or tend to charge him, he being the real party 
in the cause, for he is the agent of the high Sheriff. Snow- 
ball v Godrick, 4 Barn. & Ad. 541. Where the declarations 
of the under-sheriff accompany official acts, they are in the 
nature of original evidence. Fabsly v Doble, 1 Ld. Ray. 
190. Duke v Sykes, 7'T. R. 117. And for an injury, 
through any negligence of duty by the under sheriff, the 
high sheriff alone is responsible to the party injured. Wat- 
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son on Sheriffs 33, and the cases there cited. But the law June 1844 


does not compel constables to receive claims for collection; 5.5, _ 
and, if he does receive them, a receipt by him is a voluntary __¥ 
act, and is evidence only against himself. 'The constable is — 
not the agent of his sureties, like the under sheriff, who is 

the agent of the high sheriff. If the law had directed the 
principal obligor to make a declaration or admission, as an ad- 
ministrator to return an inventory, that would be prima facie 
evidence against his sureties. Chairman v Harramond, 4 

Hawks 339. But this receipt is not an act of office, but 

merely a private paper between the parties thereto. Of it- 

self, it proves nothing against the present defendants ; for, as 

far as we can know, it may have been given just before this 

suit brought and not at the time it bears date. We cannot 

know that it speaks the truth, either in respect to the period, 

at which it was given, or as to the fact of the constable hav- 

ing received the claims from tke relator and undertaken to 

collect them. ‘Those facts, as against the present defend- 

ants, should be proved upon oath by a witness, who might 

have been the constable himself or the person, who owed the 
debt, or any person who knew the fact. 


Per Cuntam, Judgment reversed and 
new trial awarded. 





DEN ON DEMISE OF HENRY A. GILLIAM vs. JOHN 
REDDICK. 


June, 1844 The acts of officers de facto, acting openly and notoriously in the exercise of 
————— _ the office for a considerable length of time, must be held as effectual, when 
they concern the rights of third persons or the public, as if they were the 
acts of rightful officers. 
The case of Fleming v Burgin, 2 Ired. Eq. 684, cited and approved. 
Appeal from the Superior Court of Law of Gates Coun- 
ty at Spring Term 1844, his Honor Judge Bar.ey presid- 
ing. 
is was an action of ejectment. The plaintiff deduced a 
title from the State to one Drew Welch. He then sheweda 
judgment in Gates County Ceurt at the instance of Pierce & 
Co. against the said Drew Welch, an execution thereon le- 
vied on the land described in the plaintiff’s declaration, and 
the Sheriff’ s deed therefor to the lessor of the plaintiff as the 
purchaser at the execution sale. The defendant offered in 
evidence a deed of trust, executed by the sail Welch, by 
which he conveyed all his property, including the said land, 
to a trustee for the benefit of certain creditors. The deed 
of trust was executed, duly proved before the clerk, and 
handed over to the person acting as register of Gates County 
and actually transcribed by him upon the books of the re- 
gister’s office of Gates County, several months before the 
rendition of the judgment above-mentioned. He also prov- 
ed that the trustee sold the premises in dispute, by virtue of the 
said deed of trust and that they were purchased by the de- 
fendant. The plaintiff then offered in evidence the records 
of the County Court of Gates, from which it appeared that, 
at May Term 1829, a majority of the justices being then on 
the bench, the following order was made in relation to the 
appointment of a register, to wit, “John Walton, Esquire, 
was declared to be elected Public Register for the County 
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of Gates. Ordered that he enter into bond with surteies as June, 1844 
entered into bond as register of the said County with suffi- _ ¥ 
cient sureties. The records furnish no other evidence of 
his qualification as register. At May Term 1836, four jus- 
tices being on the bench, the following order was made, to 
wit, “Ordered that John Walton renew his bond as register 
for this County, agreeably to law, and give H. Bond and T’. 
Walton for securities.” And it appeared that Walton at that 
term entered into bond as register with the required sureties. 
It was proved on the part of the defendant, that the said 
Walton had discharged all the duties of register of. the said 
County from the time of his first appointment in 1829 up 
to the present time, and that he had in every respect acted as’ 
register since his original appointment, and that no ether 
person had been engaged in Recipe of the duties of 
that office. 

Walton was the person who registered the deed of trust. 

Upon this evidence, it was insisted on the part of the plain- 
tiff, Frst, That the appointment of Walton terminated at 
the expiration of four years from his original appointment, 
by virtue of the Act of Assembly applicable to such cases, 
and that all his acts, since the expiration of his official term 
under the original appointment were wholly void; and that, 
therefore, the deed of trust had never been duly registered, - 
and of course no estate passed to the trustee. Secondly ; It 
did not appear from the reeords that Walton took the oaths 
prescribed by law for his qualification as register, and there- 
fore he could not legally enter upon the discharge of the du- 
ties of the office. 

The defendant insisted that Walton was duly appointed 
register, and by the virtue of his appointment in 1829 and 
his giving bonds, he was invested with the office, that his 
acts as register were valid, until the office was declared to be 
vacant by judicial proceedings properly instituted for that 
purpose; and that, being recognized as the officer and enga- 
ged in the discharge of the actual duties of the office, he 
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June 1844 was the register de facto, and his official acts could not be 


v 


Reddick. 


treated as nullities in any proceedings, by which their validi- 
ty was questioned incidentally. 

His Honor ruled, that Walton had a vilid appointment 
under the order of the County Court of Gates at May Term 
1829, and that it was not necessary the record should shew 
that he had taken the prescribed official oaths; but that this 
appointment expired by limitation of law at the termination 
of four years from the time it was made; and that, without 
a new appointment, according to the Act of Assembly, which 
would be valid itself, all his official acts were null and void; 
that, as no valid appointment of Walton to the office of re- 
gister had been made since 1829, the deed of trust, under 
which the defendant claimed, had not been registered, when 
the lessor of the plaintiff obtained title. 

Under these instructions, the jury returned a verdict for 
the lessor of the plaintiff and the Court rendered judgment 
accordingly, from which the defendant appealed. 


No counsel appeared for the plaintiff, in this Court. 
A. Moore & Iredell for the defendant. 


Rurrin, C. J. This case, we think, depends on thejsame 
principle, on which we decided that of Burke v Elliott, 
at the present term; and it would seem as if there could be 
no case, to which that principle could be more properly ap- 
plied, or which could more clearly shew its soundness and 
necessity. ‘The principle is, that the acts of officers de facto, 
acting openly and notoriously in the exercise of the office 
for a considerable length of time; must be held as effectual, 
when they concern the rights of third persons or the public, 
as if they were the acts of rightful officers. The general 
reasons for the position and the authorities in support of it 
need not be here repeated, it being sufficient to refer to them 
as given in the opinion delivered in the case cited. It may 
be observed, however, that, those reasons have a peculiar 
force in their application to the office of register and to the 
circumstances of this case. Under our registry laws that 
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office is one of absolute necessity to the citizen ; and, in re- June 1844 
ference to mortgages and deeds of trust, (under a deed of Gilliam, 
which Jatter kind the defendant claims,) the office ig one of v 
indispensable daily necessity, for such securities have no le- Redick 
gal efficacy until, and only from, registration. Rev. Stat,c, - 
37, s. 24. Fleming v Burgin, 2 Ired. Eq. 584. The Le- 
gislature, sensible of the deep concern the business of the 
Country had, that the office of register should be constantly 
fi'led, has endeavoured to make provisions to that end, which 
it was supposed, would be completely effectual. 
It confers the power of appointing on the County Court of 

each County, which sits four times a year; and imposes it on 
that body, as a duty, to make the appointment from time to 
time, when the office may become vacant, by the expiration 
of the time, for which an appointment was before made, or by 
death, resignation, or otherwise. More than that, it is enacted, 
Rev. St..c. 98,that if a vacancy shall arise in this office by 
death or otherwise, in the interval between the County Courts, 
three justices of the peace may appoint a register and 
take his bond and swear him in, and that the person so 
appointed “shall hold the office until an appointment shall 
be made by the County Court.” When the general ne- 
cessity for this office is considered, and the Legislative 
anxiety to have one at all times provided is thus seen, 
the community has a right to expect that the office will 
be applied for, aud that those, who have the power, will 
confer it on some persons. And when the same person 
is seen in the continued and undisturbed exercise of the of- 
fice, rightfully beginning beyond a doubt, and continuing 
for fourteen years, and embracing services for nearly every 

- Inan in the County, probably, and for many of the citizens 
numerous acts of service, such a possession of such an office - 
cannot be treated as wrongful and illegal, so as to make his 
official acts void as between third persons, without violating 
the public faith, apparently plighted to the citizen, that this 
person is rightfully in office, and without visiting with the 
most ruinous consequences a mistake of the party, which 
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June, 1844 was induced by the acquiescence of the public authorities 
Gilliam ‘Hemselves, in the alleged usurpation of one of the public of- 
v __ fices. We are happy in finding a well settled and ancient 
Reddick. rule of law, which enables and requifes us to prevent such 
private losses and general mischief. - | : 


Per Curiam, Judgment reversed and venire 
de novo. 


SAMUEL & B, W. NEWLAND vs. THE BUNCOMBE TURNPIKE 
COMPANY. 


Where the question was whether tolls were paid by an individual to a public 
Turnpike Company, between the 22d of September, 1834, and the Ist of 
September, 1835, where the collector during that pericd had kept no books 
and was now dead ; the circumstances, of his having collected toll from the 
individual just before the commencement of that period, that during that 


time, on a contest between the company and the individual, the company 
directed him to close the gates unless the toll was paid, that the individual 
was bound to convey the public mail over that road and that the succes- 
sor of the deceased collector immediately on his coming into office, collect- 
ed tolls—were evidence to be left to the jury, and in the opinion of this 
Court sufficient evidence, to shew that the tolls had been paid during that 
disputed period. 

A payment of tolls on a public turnpike road cannot be said to be voluntary 
and not compulsory, when it was made by the party to enable him to obtain 
@ passage over the road for the United States Mail, which he was bound to 
carry, and to keep his property from being taken from him by distress. 


Appeal from the Superior Court oi Law of Rutherford 
County at Fall Term 1843, fhis Honor Judge Dick pre- 
siding. 

This was an action of assumpsit to recover back money, 
alleged to have been improperly paid to the Company by 
the plaintiffs. The plaintiffs alleged that they were contrac- 
tor to carry the United States’ Mail in four horse stages from 
Ashville, N. C. to some point in the State of Tennessee, com- 
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mencing on the Ist of January, 1834, for the term of four June 1844, 
years, and that, todo so, they had to pass over the defen- Newland 
dant’s turnpike road ; that, during the term aforesaid, they 
were citizens of the County of Buncombe, and, as such, had Baa-Torn 
a right, under the charter granted to the defendants, to pass 
their stage over the road without paying toll ;. that they had 
been compelled for a number of years to pay a large amount 
of toll, and this action was brought to recover it back. The 
plaintiffs then examined one John C. Roberts, who 
stated, that he was gate keeper for the defendants 
from the 1st of September, 1835, to the 13th of Sep- 
tember, 1837; that he was directed by the defendants to 
exact one dollar and fifty cents from the plaintiffs for each 
time they passed over the road with the mail stages ; that he 
did so, and received from the plaintiffs, during the said term, 
the sum of seven hundred and eighteen dollars and eighty 
one cents. This witness further stated, that a man by the 
name of Sorrills kept the gate in 1834 and up to Sept., 1835, 
and that Sorrills was dead. The plaintiffs then proved by 
Jackson Sorrills, that his father was gate-keeper in 1834 
and part of 1835; that in the Spring of 1834 he heard his 
father demand payment from B. W. Newland, one of the 
plaintiffs, who was then driving the stage and Newland paid 
him $1 50cts; that his father told Newland, that he had or- 
ders from the company to demand a dollar and an half for 
each time the stage passed. The plaintiffs then proved by 
another witness, that they resided in Ashville, Buncombe 
County, from May, 1834, till sometime in 1838. The wit- 
ness also proved, that they run their stage.over the turnpike 
road six times a week. The plaintiffs then offered in evi- 
dence a copy of a resolution, entered on the books of the de- 
fendants, on the 6th of October, 1834, in the following 
words, to wit, 

“ Resolved, That the President and Directors of the Bun- 
combe Turnpike Company are authorised to close the gates 
of this company against the mail stage, the week after the 
sitting of the next Superior Court of this County, and the 
Company will support and sustain them in any costs and 
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June, 1844 damages that may accrue in either law or equity by so do- 


Newland 


v 
Ban. Turn. 
Co. 


ing.” 

The plaintiffs then proved, that they continued to run their 
mail stage over the said road, six times each week during 
the years 1834, 1835, 1836 and 1837. ‘The defendants then 
introduced a witness by the name of Moore, who deposed, 
that in the year 1830 he had a conversation with Samuel 
Newland, one of the plaintiffs, in which Newland stated, 
that he wished to come to some arrangement with the 
company about tolls, and, if he could not do so, he would 
become a citizen of Buncombe County, and would then have 
a right to travel the road without paying tolls. The plain- 
tiffs then examined a witness, who stated, that in 1833, Sam- 
uel Newland, one of the plaintiffs, lived in Morganton, and, 
as he understood, removed to Ashville. 

The defendants denied that the plaintiffs ever were citi- 
zens of Buncombe County ; and contended that, if they did 
reside in Ashville in the years 1834, 1835, 1836 and 1837, 
they had done so with the intention of defrauding the com- 
pany of their tolls, and not with the bona fide intention 
of becoming citizens of the County of Buncombe ; second- 
ly, that the privilege given by the charter of the company to 
the citizens of Buncombe County does not authorize any cit- 
izen of the County to run a mail stage on the said road, free 
of toll; thirdly, that the money, if paid at all, was paid by 
the plaintiffs voluntarily, and therefore they could not re- 
cover it back; fourthly, that the order of the company a- 
bove set forth was no evidence, that the defendants had col- 
lected more money than was proven by the witnesses, Rob- 
erts and Sorrells, before stated. 

The Court charged the jury, that, if the evidence satisfied 
them, that the plaintiffs were citizens of the County of Bun- 
combe in May 1834, and so continued up to the bringing of 
this action, they were not liable to pay toll for running theit 
mail stage over the road of. the defendants—that, if they fur- 
ther believed from the evidence, that the defendants required 
them to pay toll and they did pay it, it was not such volun- 
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tary payment. as would bar their recovery in this action: June,1@44 
The court further charged the jury, that, if they believed 
the plaintiffs were citizens of Buncombe, during the time vv 
aforesaid, and the defendants had collected tolls from them poy 
as alleged, the plaintiffs were entitled to recover whatever 
sums of money they had paid for tolls between the 22d of 
September, 1834, and the 22d of September, 1837, the day 
of the issuing of their writ; that, if they believed the evi- 
dence of John C. Roberts, it was proved that $718 81 cts. 
had been paid to the defendants. If the plaintiffs had prov- 
ed to their satisfaction, that they had paid tolls from the 22d 
of September, 1834, te the 1st of September, 1835, they 
would be entitled to recover what they had so paid, and with 
interest, if they thought proper to allow it. 

The jury, under these instructions, found for the plaintiff. 
The defendants moved ‘for a new trial, because the jury had 
given damages for tolls alleged to have been paid by the 
plaintiff from the 22d of September, 1834, to Ist of Sep- 
tember, 1837. A new trial being refused, and judgment 
rendered pursuant to the verdict, the defendants appealed. 


Badger for the plaintiff. 
Alezander for the defendants. 


Rurrin, C. J. As the charter to the defendants exempts 
the citizens of Buncombe from the payment of tolls, and 
the jury have found the plaintiffs to have been citizens of 
that county during the whole period invojved in this contro- 
versy, the plaintiffs were not liable for the sums they paid. 

It was, however, objected on the trial, that, although the 
money was not due to the company, the plaintifls could not 
recover it back, because they had paid. it without suit, and 
voluntarily. But this objection the counsel very properly 
abandoned here. ‘The payment was not voluntary, that is, 
as payment of a debt admitted to be ‘due and willingly 
made ; but it was made as a means of obtaining a passage 
on the road for the mail, which the plaintiffs were obliged to 
carry, and of keeping their property from being taken from 

21 
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them by distress ; and so was compulsory, and without con- 
sideration. Snowden v Davis, 1 Taunt. 359. 

The remaining objection is, that there was no evidence to - 
be left to the jury, that the plaintiffs had paid the tolls be- 
tween the 22d of September, 1834, and the Ist of Septem- 
ber, 1835. But we think, although there was no direct tes- 
timony of the collector, who received the money for that pe- 
riod, as there was.in relation to the time between the Ist of 
September, 1835, and September, 1837, yet there were good 
circumstances, tending to establish the payment to the satis- 
faction of any reasonable mind, and indeed, all, that, in the 
actual state of the case, could be expected from the plain- 
tiffs. The defendants’ collector for that time was dead, and 
it did not appear that any accounts were kept of the persons 
from whom tolls were received. It could not be expected 
that the collector would give a receipt for every daily toll, 
nor that the plaintiffs would havea witness by to prove such 
payments. But, to supply the want of such direct evidence, 
it was proved, that shortly before the commencement of the 
particular period, the collector, now dead, did collect toll 
from the plaintiffs, and gave them notice that he was order- 
ed to demand toll every time the coach passed, and that he 
should do so. ‘Then, to enforce that, without the necessity 
of suing for the tolls, and, perhaps, from a doubt of the 
power to distrain and detain the coach with the mail, the 
stockholders, a few days afterwards, on the 6th of October, 
1834, in general meeting, passed a resolution, that the di- 
rectors should have the gates on the road closed against the 
plaintiffs ; which must be understood to be, unless they paid 
the tolls. Then, again, it appeared, that, notwithstanding 
the warning from the gate keeper and the resolution of the 
stockholders, the plaintiffs continued to pass six times a 
week through the period specified; and that, immediately 
thereafter, upon the first coming in of a new gatekeeper, 
the collection of the tolls was taken up by him, as a thing of 
course, and according to an established practice; can it be 
doubted that the directors and inferior servants of the com- 
pany complied with the orders given them, and especially, 
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that in obedience to the resolution of the stockholders, the 
gates were closed, as a means of compelling prompt pay- 
ments from the plaintiffs? At all events, it was evidence to 
the jury, to be weighed by them in connexion with the other 
circumstances, and seems fully sufficient. The plaintiffs 
could not go further back than the 22d September, 1834, to 
which the court restricted them, because the writ was issued 
on the 22d of September, 1837, and the defendants pleaded 
the statute of limitatations. 


Per Curiam. Judgment affirmed. 


HENRY SAMUEL os. WILLIAM ZACHERY. 


A venditioni exponas to sell lands, tested after the defendant in the execution 
had died, without any scire facias against the heirs, is null and void. 

In a court of law, each surety is responsible to ‘his co-surety for an aliquot 
proportion of the money for which they were bound, ascertained by the 
number of sureties merely, without regard to the insolvency of any one or 
more of the co-sureties. In acourt of equity the rule is different. 

The cases of Borden v McKinnie, 4 Hawks, 279- Seawell v Cape Fear 
Bank, 3 Dev. Rep. 279. T'arkinton v Alexander, 2 Nev. & Bat. 87, and 
Frest v Etheridge, 1 Dev. 30, cited and approved. 


Appeal from the Superior Cuurt of Law ef Surry county, 
at the Spring Term, 1844, his Honor Judge Barrie pre- 
siding. 

This was an action of assumpsit, brought to recover from 
the defendant his proportional part of a sum paid by the 
piaintiff, as a co-surety for one Shelton. Besides the plain- 
tif and defendant, three other persons. were sureties for the 
said Shelten, all of whom, as well as the estate of Shelton, 
were insolvent when this suit was commenced. A suit had 
been brought, and judgment obtained by the Bank of Cape 
Fear, against the principal and all the sureties, and a fi. fa. 
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June, 1844 issued thereon had been levied on certain real estate of the 


Samuel 


Vv 


Zachery: 


principal, but retarned without asale; whereupon, from the 
same term, to which this ft. fa. was returnable, a venditioni 
exponas was issued, commanding a sale of the said property. 
After the teste and before the term to which the fi. fa. was 
returnable, Shelton, the defendant in the execution, died. 
The venditioni, under which the land was sold, was ¢ested 
after the death of Shelton, and no scire facias had issued 
against his heirs, though there had. been no intermission in 
the series of executions. This execution was in the hands 
of the plaintiff in this suit, who was then the deputy sheriff, 
and who also had in his hands an execution against the 
same defendant in favor of one Humphreys, of a teste later 
than that of the original fi. fa. above spoken of, but prior to 
the venditioni erponas, under which the land was sold. 
The agent of the said Humphreys bid off the tract of Jand, 
at the sale under the renditioni for the sum of $380, and 
claimed to have that bid applied to the satisfaction of his ex- 
ecution. This was objected to by the plaintiff, Samuel, bat, 
on a reference of the matter to counsel and their advice, it 
was agreed to. The agent of Humphreys, however, having 
ascertained that the land was not worth the amount of his 
bid, agreed to assign it to the plaiutiff, Samuel, for the sum 
of $150, which was accordingly done ; and no part of the 
price of this land was applied to the payment of the execu- 
tion, in which the present plaintiff and defendant were in- 
terested, It was not shewn whether a credit forthe price of 
the said land had been given on Humphrey’s ececution, or 
that satisfaction had been entered thereon. 

The defendant’s counsel contended, that the execution 
against Shelton and the present plaintiff and the defendant 
and others was entitled to a credit for the whole, or at least a 
part, of the price of thisland. But the court instructed the 
jury, that the sale of the land was void, and, if it were not, 
the appropriation of it by the plaintiff, Samuel, as deputy 
sheriff, to the Humphreys’ execntion, could not be objected 
to by the present defendant in this action, and that the pre- 
sent plaintiff, having in fact paid the execution out of his own 
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money, was entitled to receive his proportional part from the June, 1844 
defendant. The counsel then objected, that the. plaintiff ‘Sema 
could only recover a fifth part of what he had paid, that be- 

ing his aliquot proportion according to the number of sure- 

ties; but the court held, that, as the other co-sureties were 
insolvent, he could recover onehalf, The jury, under these 
instructions, found a yerdict for the plaintiff for one half of 

the amount he had paid. Judgment being rendered pursu- 

ant to this verdict, the defendant appealed. 


No counsel appeared in this court for. either party. 


Damiet, J. On the first point in the cause we concur 
with his Honor. The fieri facias in favor of the Bank, 
which was the first in turn, had been levied by the sheriff 
on the land of Sheltén in his lifetime, and, although it 
was not sold under that fi. fa., it still remained in custodia 
legis at the death of Shelton, and descended to his heirs 
cum onere. The vendilioni in favor of the bank, which 
issued from the term, to which the fi. fa. had been returned, 
was not to authorize a levy, but to compel a sale of the land 
which had been previously Jevied on under the fi. fa. Bow- 
en v McCullock, No. Ca. ‘Term Rep. 261. That issuing 
the vendilioni would have been the proper mode of pro- 
ceeding by the bank, to have the land subjected to the satis- 
faction of its debt, in case Shelton had been alive, is estab- 
lished by several cases. Borden v McKinnie, 4 Hawks 
279.  Seawell v Cape Fear Bank, 3 Dev. 239. Tarkin- 
ion v Alexander, 2 Dev. & Bat. 87. The circumstance of 
the death of Shelton, after his land had been thus levied on, 
for the satisfaction of the bank debt, dues, we think, alter the 
case. The heir of Shelton might have a debt against his 
ancestors, standing in equal degree, in all its circumstances, 
with the bank debt. The law, in such a case, would perinit 
him to retain the real assets, to satisfy himself first: the 
heir may have paid the bank debt, or paid other executions 
against the land, in favor of other creditors, of a prior teste. 
The widow of Shelton (if he left one) was entitled to dower 
in the land, although it had been levied on by the sheriff 
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June, 1844 under the fi. fa. Frost v Etheridge, 1 Dev. 30; the heir 
pom might and ought to assign her the dower, by metes and 
v  boundsinthe land. ‘The reversioti, it is true, would be 
Zachery. subject to the venditioni ; but it seems to us, the heir should 
have a day in court, for the purpose of shewing all or any 
of these things. We know of no adjudication in the State 
courts on the subject; but we take it that the venditioné was 
void, which issned at the instance of the bank, on the said 
levy, without a scire facias to the heirs. Of course the 
case is different with regard to personal property levied on 

in the lifetime of the original defendant. 

We think, however, the Judge erred in his charge on the 
second point. In a court of law, each surety is responsible 
to his co-surety for an aliquot proportion of the money, for 
which they were bound, ascertained by the number of sure- 
ties merely, without régard to the insolvency of any one or 
more of theco-sureties. In equity it is different. Powell v 
Matthis, 4 Ired. 83, where all the authorities are cited, and 
the difference of the rule in the two courts explained. 


Per Cursam. New trial awarded. 
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BETSEY NEWSOM & AL. vs. LARY NEWSOM & Al, 


An execution in the name of “ William Barnes, Guardian” is not supported June 184 4 


by a judgment in the name of “ Charity, Pa 
their Guardian William Barnes,” and is therefore void. 

A seit and jodgment, in which the sine person is both plaintiff’ wed defonident, 
or one of the plaintiffs and one of the defendants, is an absurdity, and can 
have no legal efficacy. 

Thus where a father died, seized of a tract of Ind’ and leaving eleven chil- 
dren his heirs at law—and three of these children recovered a judgment 
against the administrator of theis father, the plea of fully administered being 
found in his favor, and they then issued a scire facias against themselves 
and the other heirs to subject the land, and upon this sci. fa. a judgment 
was entered and an execution issued, ander which the land was sold—Held 
that it was right for the court, upon motion, to vacate the judgment and set 
aside the execution, and that of course no: title | to the land pasepd tothe 
purchaser- 

But Ae/d further that, having passed such an order, the court had ng right to 
require the purchaser, who was also the assignee of the judgment to pay to 
the defendants in the execution the amount for which the land sold: ~ ~ 

In a case like this the remedy of the creditor heirs is in Equity. 

The cases of Jeffreys v Yarborough, 1 Dev. Eq. 506. Hohiing ¥ Holding, 
Conf. Rep, 425. Wright + Lowe, 2 Murph. 354. Ryder y Jones, 3 
Hawks 24. White v Albertson, 3 Dev..242. Pearson v Nesbitt, 1 Dev. 
315, and Justices v Shannonhouse, 2 Dev. 6, cited and approved. 


-Appeal from the Superior Court of Law of Wayne conn- 
ty, at Fall Term, 1843, his fon Judge pre iene pre-. 


siding. 
This was a motion to vacate a judgment, reviilered upon a 


scire facias to charge real estate, and to set aside an execu- 


tion issuing thereon, under which a sale had been made. 
The facts as they appeared before the court, were these : 
John Newsom became the guardian of his three children, 
Charity, Penelope and Sarah, and, after receiving persona? 
effects of his wards, died intestate, seized of a tract of land, 
which descended to those three children and eight others, 


whom he left surviving him.’ One Theophilus T. Sims ad-- 


ministered on the estate of John Newsom; and a petition 


- 
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June, 1844 was filed against him by Charity, Penelope and Sarah New- 


Newsom 20% by their succeeding guardian and prochein ami, Wil- 


liam Barnes, for an acconnt and payment of the moneys re- 
Newsom. ceived for them by their late father and former guardian. 
The administrator put in his answer, and therein denied, 
that he had assets of the intestate. Upon the hearing a re- 
ference was made to the clerk, to take the accounts involved 
in the cause; and he found that the sum of $1945 94 was 
due to the petttiosiers for a legacy to them, which their late 
guardian had received, and that the defendant Sims, had 
fully administered all the-assets left by his intestate, and 
had no assets to pay any part of the sum so reported to be 
due to the plaintiffs.. The report was confirmed ; ‘and a de. 
cree made, that the plaintiffs recover the said sum and the 
costs of suit out of the real estate of the defendant, John 
Newsom, that descended to his heirs at law. Thereupon a 
scire facias was sued out on the decree in the name of 
Charity, Penelope and Sarah Newsom, as plaintiffs, against 
the said Charity, Penelope and Sarah, and their eight bro- 
thers and sisters, naming them, (infants;) which recited 
that the. plaintiffs had recovered against the admiuistrator, 
‘I’. T. Sims, the sum of $1945 94, and the further sum of 
$15 85 for costs, whereof the said T. 'T. Sims; administra- 
tor as aforesaid, is convicted as appears of record, and also 
recites, “that it was suggested by the said defendant, T. T. 
Sims, administrator as aforesaid, that he had fully adminis- 
tered, so that execution of the debt and costs could not be 
had against the personal estate, that was of the said John . 
Newsom, lately deceased, and that it was also suggested that 
the said John Newsom died seized of lands sufficient to sat- 
isfy the said sums of money, which descended to the said 
Charity, Penelope and Sarah, and-the eight other children 
(who are named,) and that the said Charity, Penelope and 
Sarah Newsom, by their next friend, William Barnes, had > 
solicited some fit remedy in this belief;” andthereupon it 
commands the sheriff to make known to the said heirs at 
luw to appear &c. to shew cause &c., wherefore the said 
plaintiffs shoaid not bave execution of the said debt and- 
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costs against the aforesaid real estatedescended asaforesiad &c. June 1844 

The scire facias was made known and returned; and WV oosom 
“judgment was entered according to scire facias for + 
$1945 94, with interest from 20th August, 1840, until paid.” Neweom 
Thereupon an execution was issued, returnable to Febrnary 
‘Term, 1842, which begins by reciting, that, “whereas Wil- 
liam Barnes, guardian, to the use of Lary Newsom, lately 
in our court &c. recovered against Theophilus 'T’. Sims, ad- 
miristrator of John Newsom, deceased, the sum of é&c., and 
it being suggested that the said administrator had fully ad- 
ministered and had no assets, so that execution could not be 
had of the personal estate of the said John, dee’d, and where- 
as a writof scire facias did issue from our said court, com- 
manding the said sheriff to make known to Charity New- 
som, Penelope Newsom, Sarah Newsom (and the eight oth- 
ers named) heirs at law of the said John Newsom, deceas- 
ed, that they should appear &c. and shew cause wherefore 
William Barnes, Guardian, should not have execution 
against the lands of the said deceased, {o satisfy the said 
judgment and costs; which said writ was duly returned, 
made known ; and whereas the said heirs failed to appear 
and shew cause as aforesaid, and judgment having been giv- 
en against the said heirs: These are therefore to command 
you, that of the lands and tenements of the said John New- 
som, deceased, you cause to be made the aforesaid sums of 
&c. and have you the said moneys before &c. then and 
there to render to the said his debt 
and costs aforesaid. Herein &c.” Under the foregoing pro- 
cess the sheriff sold the land that descended from John New- 
som to all his children, and it was purchased, ‘at ‘a price 
which satisfied the debt and interest, by one Lary Newsom, 
who claimed to be the assignee of the judgment; and the 
sheriff returned the execution satisfied thereby. At Febru- 
ary Term, 1842, a rule was obtained on William Barnes 
and Lary Newsom to shew cause, why the execution should 
not be set aside and the judgment vacated ; which at the 
next term was made absolute, and thereupon Lary Newsom 
was ordered, upon pain of attachment, to pay immediately 

22 
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June 1844 to the defendants in the execution the said sum for which 
the land sold. From that order Lary Newsom appealed to 
+ _ the Superior Court. ' 

Newsom, In the Superior Court, in support of the motion to vacate 
the judgment and set aside the execution, it was insisted, 
First, that the defendants in the scire facias, being infants, 
should have appeared by guardian, whereas the judgment 
was rendered by default, or upon plea by an altorney, they 
having no guardian, Secondly; That the whole proceed- 
ings were irregular and void, inasmuch as the plaintiffs, Pe- 
nelope, Charity and Sarah were also defendants and sued 
themselves. Thirdly; that the sci. fa. proceeding was ir- 
regular and void, being based upon a decree of the County 
Court, acting as a Court of Equity, and because it does not 
set forth that it had been proved that the administrator had 
fully administered, but merely that he so suggested. It was 
insisted in support of the motion to set aside the execution ; 
First, That it is irregular and void, being issued before the 
expiration of one year. Secondly ; That the execution 
does not conform to the judgment, as it directs a sale of the 
land of John Newsom, instead of the lands of John New- 
som in the hands of his heirs. In opposition to these mo- 
tions, it was contended, that, although the proceedings might 
be informal and erroneous, still they were not void and of 
no effect ; and could not be set aside in this summary way, 
but only by writ of error. 

Upon the first question his Honor was of opinion, that 
a judgment against an infant by default or upon appearance 
and plea by attorney, although voidable, was not void ; for, if 
void, either party might treat it as a nullity, whereas the in- 
fant alone is permitted to complain, and this by writ of er- 
ror. Upon the second question, the Court was of opinion, 
that the proceeding by sci. fa. being the only remedy for a 
creditor to subject real estate, it was not irregular for one of 
the heirs, being a creditor, to issue the proceedings against 
himself and the other heirs. ‘The debt had been established 
in the suit against the administrator. This was an ap- 
plication to charge the real estate. If it was suggested 
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that the administrator had not fully administered, then June, 1644 
the administrator was brought in as a party on one side, Newsom 

all the heirs being parties on the other and all equally en- 

titled to a portion of the real estate and to charge the admin- 
istrator. Upon the ¢hird question, his Honor was of opinion 
that a decree or judgment against the administaator in the 
County Court, although entered upon petition and the pro- 
ceedings thereon, as provided by Act of Assembly giving 

that Court jurisdiction in cases of filial portions, &c., and 

not by suit on the guardian bond, was still the judgment of 
a Court of Law, and the remedy by sci. fa. was not irregt- 

lar and void. His Honor was also of opinion, that as the 

scire facias recited the judgment against the administrator 
and stated the fact that execution of the debt and costs could 

not be had out of the personal estate, the omission to state, 

that upon a reference to the clerk, the fact of fully adminis- 
tered had been established, although it rendered the proceed- 

ing informal, yet it did not make it void. For these rea- 
sons his Honor refused the motion to vacate the judz- 
ment. alnins-ia 

Upon the first question in relation to the execution, his 
Honor was of opinion, that execution could properly issue, 
when one of the heirs was of full age, within the twelve 
months. Upon the other question he was of opinion, that, 
although the execution was informal in directing a sale of 
the lands of John Newsom, dec’d. and perhaps the sheriff 
might have been justified in returning that John Newsom 
had no lands, yet from the whole execution it was clear, that 
the lands mentioned were the lands of John Newsom in the 
hands of his heirs, and that this informality did not render 
the execution void. The two motions were therefore refus- 
ed, and the plaintiffs appealed to the Supreme Court. 


Henry for the plaintiffs, in support of the motions, con- 
tended, First; That the judgment was void, because the 
plaintiffs are also defendants in. the scire facias and in the 
judgment rendered thereon. Pearson v Nesbit, 1 Dev. 315. 
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June, 1844 Secondly, The judgment was void, because the sci. fa. 
‘Maaeeat does not set forth such a judgment as gave the Court juris- 
v diction over the hand—it does not shew “a finding of fally 
Newsom. sdministered” by the administrator ; and unless such a judg- ~ 
ment is shewn, according to the Act of 1784, Rev. Stat. c. 
63 sec. 1, the Court has no power to act. It is only a judg- 
ment against the administrator and not against the lands. 
The sei.-fa. can only issue ona judgment virtually against 
the lands—for, until the act of |1784, there was no provision 
for the creditor, on the decease of the debtor, against the 
land. Barrow v Arrenton, 1 Ired. Rep. 223. Pettijohn v 
Beasley, 1 Dev. & Bat. 254. - Thirdly, the judgment 
was void, because a sci. fa. will not lie upon a decree, but only 
upon a judgment at law. Jeffreys v Yarborough, 1 Dev. 
Eq. 506. Fourthly, if the judgment was not void, the exe- 
cution was, because not warranted by the judgment. Fifthly, 
the execution was irregular, because it issued before the ex- 
piration of twelve months, and was levied upon the lands of 
the minors and they were sold. If the execution could have 
issued against the lands of the adult heirs, according to the 
case of the Bank of Newbern v Stanly, 2 Dev. 476, yet 
here the only adult heirs were the plaintiffs in the execu- 
tion—as to them it was void—and it was onlyan execu- 
tion against the present plaintiffs, who were all minors. If 
the execution could have rightfully issued against. them, 
yet the 11th section of the 63d chapter of the Revised Stat- 
utes prohibits a levy upon the lands of minors, until af- 
ter the expiration of twelve months from the judgment. 
John H. Bryan & Mordecai for the defendants insisted, 
that the judgment was not void, because the court had juris- 
diction of the subject matter. Judgments are set aside on 
motion, only when the Court transends its power or where 
a mere office judgment is entered up, contrary to the course 
of the Court. That it is rendered by default against infant 
heirs is only ground of error, but does not make the judg- 
ment null. Jennings v Stafford, 1 Ired. 404. White v 
Albertson, 3 Dev. 142. Orley v Mizxle, 3 Murph. 251. 
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2 Bac.'ab. Let. a: p. 450, Pettijohn v Beasley, 1 Dev. & June 1844, 
Bat. 256. Whitley v Black, 2 Hawks 179. Upon the sei. Newsom. 
fa. against heirs, devisess é&c. they must all be made parties 
defendant, for where land is chargeable by any lien, the 
charge ought to be equal, and one alone shall not bear the 
burthen. Harbert’s case, 3 Co. 12. 24. Here by our Act. Rev. 
Stat. ch. 63, where any person shall die seized of any lands 

and shall be indebted &c. all the lands, of which he died 
seized, shall be liable &c. The lien is in the ‘nature of a 
statute staple or statute merchant. In this case there is no 
other mode of subjecting the lands, but under the Aet of As- 
sembly. That the parties, plaintiffs-in the sei. fa. notified 
themselves, is no ground of complaint by the present plain- 

tiffs. 'They sustained no injury thereby, nor were they pre- 
vented from shewing cause, under the sei. fa., why the 
lands descended should not be sold. Indeed the controversy 

had been settled in the prior proceeding against the adminis- 
trator. Sanders v Sanders, 2 Dev. Eq. 262. ‘The execu- 

tion must necessarily conform to the judgment, and be issued 
against all the defendants, as well infants as adults: The 

Act of Assembly is only directory to the Sheriff to forbear 
levying on the estate of the infants, but if he does levy and 

sell, the purchaser is not responsible for his omission, or for 

the irregularity in the preliminary proceedings. Bank of . 
Mewbern v Stanly, 2 Dev. 476. Dobson v Murphy,1 Dev. ~ 
& Bat. 596, Ejectment is the proper remedy for the plaintiffs 

in this motion. - In that action the validity of the judgment 

and execution would come direetly in controversy. 

Rurrin, C. J. The opinion of this Court is, that theex- 
ecution must be set aside; if for no other reason, because 
there is no judgment, regular or irregular , voidable, or void, 
to support it. At the end of this instrument, which pur- 
ports to be a scire facias, the Sheriff is commanded to render 
the money to no person; the name of the plaintiff being 
left blank. But, if it be filledup with the name of Wil- 
liam Barnes, who is stated in the recitals of the writ to 
have recovered the judgment, it will not mend the matter; 
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June, 1844 for the suit was brought, as it ought to have been, in the 


Newsom 
Vv 


Newsom. 


names of the claimants, Charity, Penelope, and Sarah New- 
some, and not in that of Barnes. The execution was there- 
fore not warranted, even in form, by a judgment, and was 
inoperative and properly set aside. Our opinion is, likewise, 
that the judgment on the scire facias was incongruous and 
null; and within the principle of Whitley v Black. 2 Hawks 
179, and other-cases of that nature, should be vacated by the 
Court, that rendered it. 

We do not found this opinion on the ground. that a scire 
facias was an improper proceeding fora creditor, who wish- 
es to pursue the real estate for the satisfaction of a sum of 
money due by decree of a Court of Equity or of a Court of 
law on a petition, which is in the nature of a suit in equity, 
but upon the ground, that a suit and judgment, in which the 
same person is plaintiff and defendant, or one of the plain- 
tiffs and defendants is an absurdity and can have no legal effi- 
cacy. It is true that weare clearly of opinion, as was held in 
Jeffreys v Yarborough, 1 Dev. Eq.. 506, that, upon a decree 
or declaration by a Court of equity, that the estate of the de- 
ceased was indebted to the plaintiff in acertain sum and that 
the executor had no assets, any other person whether donee, 
legatee, devisee, or heir, must be brought in by supplemental 
bill ; and that the secire facias. is given upon judgments at 
law only, in certain prescribed cases. And we likewise find ” 
it held in numerous cases by our predecessors, that petitions 
for legacies, filial portions, and distributive shares are pro- 
ceedings according to the course of equity and not law. De- 
fence is made by answer and plea on oath. A Court of e- 
quity cannot enjoin a decree upon petition, because the Court, 
which gave the decree, has the same jurisdiction to re-exam- 
ine upon a petition to rehear, or to review for error of law or 
fact or for surprise. Holding v Holding, Conf. Rep. 525. 
The assignee of a distributive share may sue for it by peti- 
tion in his own name as he can in a court of Equity. 

Wright v Lowe, 2 Murph 354. So, evidence is taken by 
commission in depositions and not tiva roce as in cases at 
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law. Ogden v Jones, 3 Hawks 24. ‘These instances are June 1844 
sufficient to shew the nature of the jurisdiction, tho’ there are yoyo 
many others to the same effect. We are not, however, called —_¥ 
on to say, how, in ordinary cases, plaintiffs in petition, to 
whom money ‘may be found due, and who cannot get it out 
of the personal estate, should proceed against the real estate. 
And, although we might be of opinion, that a scire facias 
was not the appropriate proceeding, yet, if this were an or- 
dinary case of one person being the creditor and another the 
debtor, we should hold, that a judgment on the scire facias 
was not void, as the objection was not to the jurisdiction of 
the Court, but only to the process, which the party waived 
by not taking. White v Albertson, 1 Dev. 242. But, sup- 
posing in this case the process in due form and all the pro- 
ceedings to be otherwise regular, and it is in that point of 
view that we look at it, yet the judgment is inconsistent and 
senseless in being, at once, for and against the same persons. 
Upon that ground we think it must be vacated. If authority 
were needed for so plain a position, it may be easily found. 
The case of Pearson v Nesbit, 1 Dev. 315, is m point and 
states the reasons as convincingly as can be. It is true, that 
was a writ of error, which might be necessary there to ena- 
ble the other side to take issue on the identity of the per- 
sons of the same name on opposite sides of the suit. Here 
the identity of the three plaintiffs with three of the defend- 
ants, the children of the intestate, is set forth in the record, 
and does not admit of denial. In such a ease'the reasoning 
in Pearson v Nesbit, is completely applicable, as shewing 
that, where the same person is the creditor and debtor, the 
debt is extinguished, and therefore upon the face of the judg- 
ment, as soon as it was pronounced, the debt therein recov-" 
ered was gone. Consequently, the Court should purge their 
records of such an absurdity. So in the Justices v Shan- 
nonhouse, 2 Dev. 6, and several other cases of the like kind, 
where an obligor was also one of those to whom, as a class 
of persons a bond was payable, it was, upon non est factum 
held not to be a deed. For the like cause this judgment 
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June, 1844 must be a nullity. But it was urged in the argument, that 
Newsom Upon a judgment, ascertaining the debt in favor of one, who 
v isan heir, among several, of the debtor, a joint sci. fa. 
Newsom. must go; because it was said, no other remedy was given 
for the creditor and every heir ought to be compelled tocontri- 

bute by the process of execution going against all the land 
descended. It istruethe statute gives no other remedy at law, but 

by seire facias, on the judgment in the suit against the per- 
sonal representative. But in giving that, the creditor and the 

heir are supposed to be different persons, as much as that the 
creditor and administrator are so. The act of 1784 made no 
provision for the cases, in which the personal representative 

is a creditor, or in which one of the heirs is a creditor. But 
because the administrator had no other remedy at law for a 
simple contract, and could not proceed by scire facias a- 
against the heir but after a judgment against himself, it was 

not held that the Legislature meant the absurdity, that the 
administrator should sue himself to ascertain his debt and 
then proceed on the judgment by sei. fa. against the heir. 

On the contrary, as a matter of course, he could have no le- 

gal remedy for a simple contract debt in such a case ; but 
would be compelled to apply to a court of equity for 
relief, upon the ground that he had a subsisting debt and 

no other remedy for it. Therefore, on the express ground, 

that the administrator and executor could in no mode recov- 

er their debts against the heirs, under the act of 1784, the 

acts of 1799, and 1806, gave the cheap and expeditious rem- 

edy at law by petition. But the case of an heir being the 
ereditor remains as it was from the first; and, therefore, like 

the executor, before the amendment in_ his favor, the heir, 
from necessity, cannot proceed at law. His case is now as that 

of one of two co-parceners was at common law, when one of 
three held the executor’s bond, in which he bound his heirs ; 

and thatcase was like that of one of the twoexecutors, who was 

a ereditor of the testator, who cannot sue his co-executor either 
alone, or jointly with himself. The remedy in either case is in 
equity, because the creditor cannot sue at law, but has a right 
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to satisfaction out of the fund. And to repel an inference Jane, 1844 
that the act restrained the creditor in such case to the legal x oom 
remedy given by the statute, it is expressly provided; Rev. _ ¥ 
St. c. 43. s. 6, that the creditors’ remedy, or the rule of decis- “*""™ 
ion, in equity, shall not be affected by any provision of the 

act. That is the proper remedy, because there the value of 

each share descended or devised may be conveniently ascer- 

tained and the debt only apportioned ; whereas upon a joint 
judgment at law, if so absurd a thing can be supposed, the 
creditor could raise his whole debt from one of the heirs, al- 

though he himself ought to contribute. Therefore this case 

of an heir being a creditor can be no exception to the rule, 

which arises out of the nature of things, that the same per- 

son cannot be plaintiff and defendant in an action at law. 

Our opinion then is, that the County Court was right in 
vacating the judgment and quashing the scire facias; and 
in setting aside the execution. 

But when that had been done, that court should have stop- 
ped. It erred in ordering Lary Newsom to pay to the heirs, 
including the three, (who were the plaintiffs) the sum he had 
bid for the land. By setting aside the judgment and execu- 
tion as void, the sale by the Sheriff necessarily falls through, 
and the land still belongs to the heirs. “They cannot keep 
the land and have the money too. 

The result is, that the decision in the Superior Court 
must be reversed, with costs in this Court; and that the 
case must be remanded to that court with instructions to re- 
verse with costs in that Court, so much of the order of the 
County Court, as required Lary Newsom to pay the sum of 
$2113 33 or any part thereof, and to affirm so much of the 
order of the County Court as went to set aside the execution 
and sale thereunder and vacate the judgment, rendered on 
the scire facias, in the record set forth ; and to issue a writ 


of procedendo to the County Court accordingly. 
Per Curtam, Ordered Accordingly. $ 
23 





ANTOINETTE SWAIM BY HER NFXT FRIEND vs. JOHN M. 
STAFFORD. 


Jone 1844 If « prosecutor, on a chargeof larceny, has reasonable grounds, at the time he 
institutes the prosecution, to believe that his goods have been stolen, he is 
not liable to an action on the case for malicious prosecution, though he may 
have discovered, after the time the prosecution was commenced, that his goods 
had not in fact been taken out of his possession, but had been accidentally 

A search by a store keeper, who supposed his goods to have been stolen, for the 
purpose of ascertaining whether his goods were missing, need be only such 
a search as might reasonably satisfy him of the fact. The law does uot re- 
quire the utmost diligence in making such a search. 

The same case, 3 Ired. 289, cited and approved. 


Appeal from the Superior Court of Law of Stokes Coun- 
ty, at Spring Term 1844, his Honor Judge Dicx presi- 
- This was an action on the case for a malicious prosecution, 
in causing the plaintiff to be arrested on a warrant, charging 
her with feloniously stealing a parcel of belt ribbons. Plea, 
the general issue. In support of her action the plaintiff. pro- 
duced and proved the warrant stated in the declaration, is- 
sued on the oath and at the instance of the defendant. The 
magistrate, before whom it was tried, testified, that.a belt 
ribbon, found in possession of the plaintiff, was produced 
before him, and, that, after examining the witnesses for the 
prosecution, among whom was the prosecutor, John M. Staf- 
ford, the present defendant, he dismissed the warrant, it be- 
ing proved, on the part of the present plaintiff, that she had 
purchased the belt produced or one like it at a store in Salem 
a short time before. 

The defence relied upon was, that the defendant had s 
probable cause for the prosecution ; and to establish it he in- 
troduced sevefal witnesses. One Hartman testified, that the 
defendant was a merchant, and that the witness, on a Fri- 
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day, about the last of April, 1840, went to his store, and June} 1844 
saw the plaintiff, two of her sisters, two grown ladies, and ~,o5 
several school girls in the room—that several parcels of | .v 
goods were on the counter, near which the grown ladies were —_— 
standing, the children being’a little in the rear—that he saw 

the plaintiff; with one elbow on the counter, leaning over, as 

if she were examining a bunch of ribbons, which she had in 

her hands—that when he first went into the store-room the 
plaintiff looked towards him.—that he did not turn his atten- 

tion to her afterwards—that in about fifteen minutes she and 

her sisters left the store, together with all the other females 
—that after the company were gone, the defendant commen- 

ced putting his goods on the shelf, when he seemed to miss some- 
thing and took the goods down to examine, whether the’ ar- 
ticles alleged to have been lost were among them—that the 
witness then told him he had seen the plaintiff have the rib- 
bons in her hands—that the defendant then took the goods 
down again, re-examined them and opened the folds of the 
goods—that the plaintiff lived with her father about two 
miles or two miles and an half from the store—that on the 
following Sunday he saw her at a preaching, wearing a new 

belt ribbon—that he saw’ the defendant on the Tuesday or 
Wednesday afterwards, when the defendant said to him he 

had seen or found his ribbons on Sunday—that the witness 
replied to him that he had seén the plaintiff have on a new 
ribbon—that he might or might not have told the defendant, 

that the ribbon resembled his—that he did not recollect but 
thought he did not tell him so—that the ribbon, produced 
before the magistrate and now on this trial, resembled in col- 

or some of those he saw the plaintiff have in the store. 
Miss Martha Harris testified, that she had frequently been 

in the defendant’s store up to within a few months of the time 
when the warrant was taken out, and had seen ribbons re- 
sembling in color the one prodticed by the plaintiff on the 
trial—that she had never seen the plaintiff wear any ribbon 

like it, and she has never since seen the ribbons in the store 
—that the defendant’s ribbons were of different figures and 
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June, 1844 colors. W. 1. Swaim stated, that he acted as clerk for the 


Swaim 
v 


tafford. 


defendant during April Court, 1840, and that he saw in his 
store during that time, ribbons like the one produced. Jack- 
son Stafford testified, that he had owned the store, and 
sold it to the defendant about twelve months before that 
time—that among the goods were -belt ribbons, like the one 
shewn on the trial—that he never saw any of the same kind 
in other stores. A witness, Alspaugh, testified, (the plaintiff 
objecting to his testimony) that he was present on the Tues- 
day or Wednesday mentioned by Hartman, and that Hart- 
man did tell the defendant that the ribbon he saw the Sun- 
day before resembled or was similar in color to his. Exeki- 
el Thomas testified, that he had told the defendant, before he 
sued out the warrant, that he heard Hartman say the ribbon 
resembled his in color. 

The plaintiff then called a Mr. Lineback, who stated that 
he had been acting as a clerk in a store for about five. or six 
years—that at the time when the warrant was taken out he 
was a clerk in a store in Salem, and that some three or four 
weeks before that time he had sold to the plaintiff, who came 
there in company with her mother, a belt ribbon of the same 
kind, quality and color as that produced here on the trial— 
that such ribbons at that time were common and generally worn. 
It was also in proof, that, besides two stores in Salem, there 
were two or three others within a few miles of the defen- 
dant’s store. Rachel Ebbert testified, that she went with the 
plaintiff and her sisters to the defendant’s. store on the Fri- 
day mentioned—that it was the last day of a school in the 
immediate neighborhood—that several females were in com. 
pany—that the females stood along the counter and the de- 
fendant behind the counter—that the plaintiff stood imme- 
diately on her left—that the plaintiff had a bunch of ribbons 
in her hands, and after examining them, handed them to the 
witness, who also examined them, and then laid them down 
on the counter to the right—that the defendant was then 
some five or six feet from her, but whether he saw her lay 
the ribbons down or was looking at her she did not now re- 
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on the counter—that some fifteen minutes thereafter she-and  ,. 0... 
all the female company left the store, but she saw neither the oiies 
plaintiff nor her sisters have any ribbons. Jacob Shultz 
testified, that he had known the plaintiff ever since she was 
quite young—that her character was good, and that she was 
about sixteen years old, when the warrant was sued out. 

For the purpose of shewing that no felony had been com- 
mitted, that the defendant had not used diligence to inform 
himself on that subject, and to contradict Hartman as to the 
search he said the defendant had made among his goods, the 
plaintiff proposed to prove, that, in the month of June, after 
issuing the warrant (which was dated the 22d of May; 1840), 
the same bunch of ribbons the plaintiff had had in her hands 
was‘found in a fold of one of the pieces of goods, which 
were spread 0. the counter during the time the plaintiff was 
ia the store, but the introduction of this testimony was op- 
posed by the defendant and rejected by the Court. 

The Court charged the jury, that probable cause is the ex- 
istence ‘of such facts and circumstances, as are sufficiently 
strong to excite, in a reasonable mind, suspicion that the per- 
son, charged with having been guilty, was guilty ; that it is 
a case of apparent guilt, contradistinguished from real guilt, 
and that if they believed the testimony of Hartman, Stafford, 
Martha Harris and W. L. Swaim, there was probable cause, 
and that this testimony as to probable cause was not weaken- 
ed by the testimony of Alspaugh and Thomas. 

The plaintiff’s counsel then prayed the Court to instruct 
the jary, that they might take the testimony of Rachel. Eb- 
bert, in connection with the defendant’s testimony as.to pro- 
bable cause, as tending to shew that the plaintiff was not the 
last person to handle the ribbons, while in the store, and that 
the defendant knew it. To this the Court replied, that the 
witness not recollecting that the defendant saw her with the 
ribbons, there could be no inference from her testimony that 
the defendant knew it. The plaintiff’s counsel also prayed 
the Court to instruct the jury, that, after the prima facie 
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June, 1844 case made by the plaintiff, it was incumbent on the defen- 
~‘Swaim “nt, in making out probable cause, to satisfy the jury that 


a felony had been committed, which instruction was refused 
by the Court. The plaintiff’s counsel further prayed the 
Court to instruct the jury, that, although there might be pro- 
bable cause for suing out the State’s warrant without a felo- 
ny having been committed, yet the defendant was bound to 
use reasonable diligence to inform himself of the facts and 
circumstances relative to the supposed felony, and if he did 
not use such reasonable means so to inform himself, proba- 
ble cause did not exist. This instruction was also refu- 
sed by the Court. The plaintiff’s counsel further prayed 
the Court to instruct the jury, that, if they were satisfied 
from all the circumstances and evidence in the case, that the 
defendant knew, at the time he sued out the warrant, that the 
plaintiff was innocent, they should find for the plaintiff. On 
this the Court told the jury, there was no evidence in this 
case, from which they could infer such knowledge on the 

part tr the defendant. 
The jury found a verdict for the defendant and jaig- 


ment being rendered thereon the plaintiff appealed. 


J. T. Morehead for the plaintiff. 
No counsel in this Court for the defendant. 


DanteEt, J. This is the same cause, in which this Court 
granted a new trial heretofore. 3 Ired. 289. ‘To the evi- 
dence then given the plaintiff has, on the last trial, made 
some addition. Rachel Ebbert testified, that the plaintiff, 
when in the defendant’s store, stood immediately on her left 
at the counter ; that the plaintiff had a bunch of ribbons in 
her hand, ard, after she had examined them, handed them to 
the witness, who also examined them, and then laid them 
down on the counter on‘her right hand ; and that, in fifteen 
minutes thereafter, she and the plaintiff and their company 
left the store, and she did not see them have any ribbons. 
This witness could not say, that the defendant saw her ex- 
amine the ribbons or lay them down on the counter on her 
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right hand side. This testimony was offered to shew, that June,lé44. 
the defendant should not, as a reasonable man. have placed... 
any reliance on what had been told him by the witness Hart- + 
man. But the Judge said, that it did. not appear from: the *“#™ 
said Rachel Ebbert’s testimony, that the defendant saw or 
noticed what she now deposes to ; and therefore the said ev- 
idence was immaterial in the cause. We concur with his 
Honor for the reasons he gave. Secondly ; the time the 
plaintiff was in the defendant’s store was about the:last of 
April or first of May, 1840: the plaintiff offered to prove, 
that the defendant’s ribbons were found in his store, in the 
month of June, 1840, in a fold of one of the bolts of cloth, 
that had been on the counter on the day the plaintiff was in 

his store. But this evidence was refused by the the Court. 
This evidence was offered for the purpose of shewing, that 

the defendant had not used reasonable diligence, in ascertain- 

ing whether his ribbons had been taken away or not, and 
also for the purpose of contradicting the defendant’s witness 
Hartman, who in his evidence had said, that the defen- 
dant did make two searches and examinations for the ribbons, 

in and among the goods and cloths that had been lying-en 

the counter, when the plaintiff and her company were there. 
We think that the evidence, if admitted, could only have 
shewn, that the charge made by the defendant was untrue. 

It would not have established, that the defendant had, before 
that time, instituted the prosecution without probable cause, 

or had been either careless or negligent in searching for his 
ribbons. It would only have shewn, that he had not: used 

the utmost degree of diligence to ascertain, whether the rib- 
igence and search by him could not be required. Hartman 
said that the defendant made two searches among the goods 

for the ribbons, and he failed to find them. The fact, that 
the ribbons were in the folds of some of the cloths, which 

had been lying on the counter, is no evidence to contradict 
Hartman, when he says that the defendant twice examined 
the goods. It would only prove, that the two searches made 
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a ng tee were not thorough; though, if honestly 
sw made, so that the defendant really believed then that the rib- 





bons were gone, the ground of the prosecution would have 


* appeared to him as reasonable, as if the ribbons had been in 


fact taken. We are of opinion, that all the facts and circum- 
stances in the case were of such a nature, as to induce the 
defendant, when he took out the warrant on the 22d of May 
1840, really to believe that the plaintiff had stolen his rib- 
bons, and in such a case he is not liable to this kind of ac- 
tion, as we said in the former case. 


Per Cugiam, Judgment affirmed. 
ee ue == 


MARTHA SWAIM, BY HER NEXT FRIEND, vs. JOHN M. STAF- 
FORD. 


The mere possession by one person of goods, supposed to be stolen by anos 
ther, wouhi not afford a sufficient probable cause for a prosecution against 
the former, as the receiver of stolen goods, when no enquiry was made of 
such persons nor any opportunity given of explaining how such posses 
sion was acquifed. 

Appeal from the Superior Court of Law of Stokes Coun- 
ty at Spring Term —s his Honor Judge Dick presid- 
ing. 

Shlenuncnubientadhdann for malicious prosecution. 
The evidence was precisely the same as in the preceding case 
of Antoinette Swaim against the same defendant, except that 
no witness stated that the present plaintiff was seen with any 
ribbon in her hand while-in the store of the defendant. She 
was seen on the succeeding Sunday wearing a ribbon simi- 
lar in appearance to those alleged by the defendant to have 
been stolen. His Honor instructed the jury, that in the o- 
pinion of the Court, taking all the facts and circumstances 
proved by the witnesses Hartman, Martha Harris, Swaim 
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and. Alspangh to be true, there was not-a probable cause for June 1844 
the prosecution against the plaintiff. The jury found aver” Siig sim 


dict for the plaintiff and the defendant appealed. 


J. T. Morehead fer the plaintiff. 
No counsel for the defendant. 


DanteEt, J. There was no evidence in this catise, that 
the plaintiff ever had in her hands the defendant’s ribbons. 
Hariman in his evidence states, that when he saw Antoi- 
nette Swaim in the defendant’s store, this plaintiff was then 
at the other end of the counter. Hartman on the next Sun- 
day saw the plaintiff wearing a new belt ribbon; and he, 
on the Tuesday or Wednesday after, mentioned to, the de- 
fendant, that the ribbons he had seen on the Sunday before 
resembled, or were similar in color to, the defendant’s. If it 
was probable from all the faats and circumstances in the 
cause, that the defendant might (from Antoinette and the 
plaintiff being sisters and living together with their father) 
suspect that she had been the receiver of stolen goods, still 
there is nothing in the case to have rationally induced him 
to believe or suppose, either that the plaintiff had stolen his 
ribbons, or had received them from her sister, knowing 
them to have been stelen. If the defendant had prosecuted 
the plaintiff for receiving stolen goods; instead of stealing 
them, and had been able to establish that the plaintiff got 
them from her sister, still it would have been a rash presump- 
tion in the defendant, to say the least of it, that the plaintiff 
knew that her sister had.stolen them and to charge her with 
having received them with that knowledge, without asking 
her how she came by the ribbons. The defendant would 
have had no right to assume, that the plaintiff’s sister had 
communicated her guilt to the plaintiff. She ought, at least, 
to have the opportunity of explaining how she got them 
from her sister and what account the latter gave of the means 
by which she had acquired them. It seems to us that the 
defendant had no probable cause to prosecute a State’s war- 

24 
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Jane, 1844 rant against the plaintiff for any crime arising out of this 
~~“ transaction. And we see no error in the charge. of the 


‘Judge. 
Per Curtam, Judgment affirmed. 


STATE vs. JOSEPH J. WILLIAMS. 


A profanation of Sunday, by performing labor on that day, is not an indicta- 
ble offence in this State. 

Appeal. from the Superior Court of Law of Martin Coun- 
ty, at Fall Term 1843, his Honor Judge Baitey _ presid- 
ing.. 

The defendant was tried upon the following indictment, 
to wit, “The jurors for the State upon their oath present, 
That Joseph J. Williams, late of Martin, being a common 
Sabbath breaker and profaner of the Lord’s day. commonly 
called Sunday, at and in the county of Martin on the 10th 
day of July 1842, the said day being Sunday, and on divers 
other days both before and since the said 10th day of July 
1842, which other days were also Sundays, unlawfully, wil- 
fully and with force and arms, for his own lucre and gain, 
and not for any charitable purpose or being induced thereto 
by any supposed necessity, did cause certain men slaves, to 
wit, Flias, George and Talbot, being the property of him the 
said Joseph J. Willliams and being then and there under his 
control to work and labor on the farm of the said Joseph J. 
Williams in making and putting up enclosures and fences a- 
round and about the corn-field and whiskey distillery of him 
the said Joseph J. Williams to the common nuisance of the 
good people of North Carolina and against the peace and 
dignity of the State.” To This indictment the defendant 
pleaded not guilty. On the trial, the witness for the State 
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swore, that he was the overseer for the defendant during the June 1844 
years 1841, 1842 and 1843—that sometime in the year 1842, 
he, the defendant, having lost some corn and shoats,and sus- —v. 
pecting his slaves, including those mentioned in the indict- 
ment, of stealing the property or knowing who had stol- 
en it, directed the witness to put them to -work on the Sab. 
bath day and continue them at work on the succeeding Sab- - 
bath days, until they confessed. that they had stolen the pro- 
perty or discovered whowere the thieves—that he, the wit. 
ness, put all-the negro men to work on the Sabbath day and 
worked them three Sabbaths in succession—that the work. 
consisted in putting up fences round his field and whiskey 
distillery—that after working them the thirdSabbath, the de- 
fendant, discovering who had stolen his property, did not 
compel them to work any longer. The witness further stat- 
ed that the negroes did not work the whole .of the days as 
before mentioned, but commenced work after breakfast and 
ended about 12 o’clock or dinner time, and that their work 
was not of much value to the defendant, and that he didnot 
make them work for the profit arising therefrom, but as.a 
punishment for not confessing that they had stolen his pro. 
perty or discovering who had done it. It was, admitted that 
the place where the work was done was at such a distance 
from any public highway, that the laborers could not be 
seen, by persons passing to and fro. . 

The Judge charged the jury that if chap elbowed the sain 
ness introduced on the part of the State, the defendant was 
guilty .as charged in the bill of indictment.. The jury iound 
the defendant guilty and judgment being PTS 
ant thereto, the defendant appealed. 


Attorney General for the State. 
Badger for the defendant. 


Rurrtn, C. J. The conduct of the defendant is contrary 
to the usages of North Carolina, the general welfare, ‘and 
likewise to the law of the land. It seems to us to be very 
reprehensible ; for we perfectly. concur in the eloquent pas- 
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June 1844 sage in the Commentaries, on the propriety and political ne- 
State  CeSsity of keeping one day of the week for the purposes‘of 





v 


Williams. 


public worship, relaxation and refreshment. 4 Bl. 63. “The 
institution, wherever it has existed, has proved to be a great 
good, promoting private virtue and happiness among all clas- 
ses, aiithe public morals and prosperity. It is, therefore, 
fit, that every commonwealth, and especially one, in which 
Christianity is generally professed, should set apart by law a 
day for those purposes and enforce its due observance by such 
sanctions as may seem adequate. By a statute in this State, the 
profanation of Sunday, by working in a person’s ordinary 
calling, is punished by a pecuniary fine, recoverable by a 
summary proceeding before a justice of the peace. Rev. Stat. 
c. 119. s. 1. As that statute does not make the offence in- 
dictable, it is not punishable in that mode, unless it be so at 


' the common law. That we have now to enqnire of, since, 


although we may unite with the great bulk of our fellow ci- 
tizens in reprobating an act bringing scandal on our own 
people, and giving so much offence to the most moral and 
pious among us, we are, neverthcless, not to punish the act, 
contrary to the law. : 

The indictment is for compelling certain slaves, belonging 
to the defendant, to work on several Sundays in the ordina- 
ry calling of the defendant on his farm. It lays those acts 
to be to the common nuisance and concludes at‘ common 
law. 

We do not find it any where stated, that doing secular 
work on Sunday is per se an offence atcommon law. ‘There 
is, indeed, in the Crown Circuit Companion a precedent 
(which is also adopted in 2 Chitty. Cr. L. 20) of an indict- 
ment against a butcher as a commun Sabbath breaker and 
profaner of Sunday, for having, within certain times, kept a 
common public and open shop in a town on Sunday and 
sold therein meat to divers persons. Mr. East also, speaking 
of offences against God and religion, remarks, that the pre- 
fanation of Sunday is by a variety of statutes punishable in 
particular jnstances by summary process before magistrates ; 
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and then adds; that “it is also said: to be indictable at the June 1644, 
common law.” Andhe cites the precedent just: mentioned: "4. 
In the precedent the act is laid as a nuisatice ; as it is inthe _¥ 
indictment before us. There is however, a marked difference 

bet ween the cases; the work here not being ‘in a town, nor 

such as in itself is likely to annoy any person, except as the 

want of adecent respect for the sentiments of our citizens ge 

nerally and their sense of religious duty might render it offen- 

sive to them, whether they saw it or only heard of it. It was in 

arural situation, gathered no crowd, disturbed no body 

For working on a farm would not seem in itself a molestc- 

tion to others, more than cooking meals on that day at one’s \ 
home or taking a journey either to or from one’s home, the B 
latter being, plaice andl Se ei 9a xf 
cluding our own. v 
( The truth is, that it offends ts, not so much Staten y° 
disturbs us in practising for ourselves the religious duties, or / 
enjoying the salutary repose or recreation, of that day, as ° 

that it is in itself a breach of God’s law, and a violation of \’ 

the party’s own religous duty But we do not perceive how 

it can become an offence at common law even when the la- 

bor is both openly and publickly performed, as in a town, 

for example, except upon a process of reasoning of this kind: 

That the Christian religion isa part of the common law,that 

it forbids work on Sunday, not only as a sin in itself, butas.a 
disturbance to others and an injury to the State,and therefore 

that the law prohibits such profanation and punishes:it. 

But we cannot believe that such a principle was established 

at the common law. In the first place, the extent of the ob- 
ligation of the Sabbath under the gospel is a point, on which 

the professors and teachers of christianity have been far 

from agreeing. Some contended for a strict exclusive dedi- 
cation of Sunday to public worship and: private devotion, 

while others thought it not inconsistent with the duties ofre- 
ligion, but rather, as promoting their cheerful. and hearty dis- 
charge to employ a part.of the day in sports and pastime, 

which are.commonly deemed innocent, And others, agaio, 


—- 
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Jane, 1844 professed to hold, that the fourth commandment was addres- 
~ State © to the Jews only, and, not being of moral obligation; is 
vy now abrogated. It seems, however, to be generally agreed) 
Williams: that the rigor of the Mosaic law, at least. according to 
Pharisaic srictness, was much softened under the Christian 
dispensation, as well as the day of rest.charged. We know, 

too, that very liberal, perhaps lax, sentiments on this point 
prevailed among those in authority in Church and State in 

the ancient days, when the foundations were laid of the com- 

-mon law of England. It would not, then, be likely, that 

the temporal judges would, without the enactment of Parlia- 

ment, assume to punish the violation of Sunday, as being a 
breach of Christian or of religious duty. We should rather 

expect them to leave that to the censure of the Spiritual 

Judge, who was charged peculiarly with the office of enjoin- 

ing on all subjects the duties of religion and obedience to the 

canons of the Church. Such was the course of both Parlia- 

ment and of the temporal courts in respect to some acts, 

which are, at least, as scandalous as that now before us. For 
example, the act of 1 Car. 1 c. 1, prohibits certain sports on 

Sunday under pecuniary penalties, and then provides, that 

the Ecclesiastical jurisdiction shall continue, and those of- 

fences be punished as if the act had not been made. To 

this day the crimes of personal impurity have been left to 
ecclesiastical censure alone; and though all agree that in- 
continence is opposed both to the Christian and Mosaic dis- 
pensations neither Parliament has to this day enacted that it 

shall be punished by the temporal Judge, nor have those 

Judges ventured to assume the jurisdiction without the au- 
thority of Parliament. Although it may be true, that thé 
Christian religion is a part of the common law, it is not so 

in the sense that an act contrary to the precepts of our Savi- 

( or or Christian morals, is, necessarily, indictable. ‘Those 
which are merely against God and religion were left to the 

) correction of conscience, or the religious authorities of the 
/ State. Such, necessarily, must be the character of acts 
which are criminal only in respect of the day on which they 
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are done, being a day set apart by the author of our religion Jose, 1844 
for his peculiar service. As offences against religion merely; 5... 
Williams. 


they were the subjects of ecclesiastical jurisdiction, unless 
Parliament interfered and by an aet ercsmanape e's ned 
of the jurisdiction of the temporal Judges. 
Phebe conte quilt asa illete torn depsenabllihqaie 
of a particular religion or church in the State, as it thereby 
would be criminal to deny and deride the establishment made 
by law, or its distinguishing doctrines. But we do not find, 
that, at the common law, the holiness of the Sabbath was 
held to be one of those doctrines of the established churches, 
so far as to make its violation.a crime by the municipal law. 
In Rex v Brotherton, 1 Str. 702, it was held upon demurrer, 
that selling meat on Sunday was not indictable, at the .com- 
mon law. In Rez v Cox, Bur. 785, an information was mo- 
ved for, because the defendant, as a magistrate, had. refused 
to receive an information against a baker, who baked pies 
and puddings on Sunday. .But the Court refused it ; be- 
cause that sort of baking did not come within the St. 29, 
Car. Il, c..7, and it was not pretended, that.it was punisha- 
ble without the Statute. Indeed that statute itself, besides 
the exception under the general terms, “works of charity or 
necessity,” expressly provides, that the act shall not extend 
to the dressing meat in families, nor dressing nor selling 
meat in inns and cooking shops, nor the crying of milk-be- 
tween certain hours—which shews, that before the act, that 
is, atcommon law, those aets. were not deemed offences. a- 
gainst God and religion or the establishment, or the civil gov- 
ernment, so as to be indictable: And if they were not so, 
why are we to hold that any other labour was, unless it might 
be such as actually to interfere with the rights of conscience 
and worship of others, as by disturbing congregations assem- 
bled in churches in their devotions, or the like. At all ej 
vents it clearly appears therefrom, and’ from may other acts ( 
ot Parliament; that Sunday was not regarded in the law as | 
a Sabbath, to be kept strictly ; and that its violations were to 
be punished or tolerated according to the Legislative will, as 


& 
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June, 1844 the sole rule for acting on that day, as a civil duty, and not 

Su 2cording to particular interpretations of Holy Scripture. 

v Beyond the requisitions of the statutes, each person was left 

Williams.’ +4 his consience and understanding of the divine law, and 

the judgment and censure of\ his spiritual superiors. It is 

‘clear, for example, that the making of bargains on Sunday 

was not a crime against the State. For contracts made on 

that day are. binding. It has been often so ruled in this State, 

and, after elaborate argument and time to advise, it was, con- 

trary to the inclination of the Court at first. So held by the 

Court of Common Pleas in Drury v Defontain, 1 Taunt. 

130. Now, it would be a solecism. to hold the contract val- 

id, and at the same time to hold that the making of it was, 

by the common law, against good morals, or religion, and 

therefore, an indictable crime. In that case several earlier 

ones were cited, which occurred before the statutes, in which 

it was held, that open fairs might be held on Sunday by pre- 

scription. Consequently, the common law could not have 

deemed it an offence ; for no prescription could be good, 

which involves in its enjoyment acrime. Then our own 

statute and the numerous statutes, which have been passed 

in England from that of 27 Hen. 6, prohibiting fairs on Sun- 

day, down to the present times, and various others which 

punish divers acts of vice and immorality, all under small 

pecuniary penalties, form a body of evidence, not to be resis- 

ted, that, without such legislative authority, the temporal 
Courts could not punish such acts. 

We do not perceive, that laying the act as a common nui- 
sance can vary the result, if, per se, the profanation of Sun- 
day be not an offence. if the act of the accused .in fact dis- 
turb others in the performing of their duties of piety, that 
will, itself, be a specific offence, whether committed on San- 
day or any other day. If the particular work or trade be 
not in its nature a nuisance, as prejudicial to the health or 
comfort of the public, it does not become so by being per- 
formed or carried on on one day, more than another.. If the 
precedent of the indictment against the butcher at common 
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law can be supported at all, it must be ou the ground; 
in England the Christian Religion is established 
and that, according to its principles, as established, the pi 
fanation of Sunday is criminal. There is reason to. dow 
as before said, whether work on Sunday-was held to be con- 
trary to the christian dispensation, as early held in the En-/ 
glish church. But if it was, it became-an offence 

the State by being contrary to the religion which the State. 
had established ; and since the introduction of christianity 
into England, or very soon afterwards, there has been no 
time, in which it has not been established, as the national re- 
ligion, in some form, held, for the time being, to be the true 


religion of Christ. In this state, however, although recog- / 


nized as an existing, and as the prevalent religion, it is not, 
and cannot be established by law in any form, nor as con- 
sisting of any particular doctrines, or imposing any special | 
duties ‘of worship or of worship at particular places or peri- 
ods. ‘Therefore, however clearly the profanation of Sunday 
might be against the christian religion, it is not and could 
not here be made, merely as a breach of religious duty, an 
offence ; and much less can it be held an offence at common 
law. The Legislature, deeming it, as it does many other 
violations of christian duty, detrimental to the State, may 
prohibit it, and then it will be punishable to the extent and 
in the manner pointed out by the Legislature. There are 
many offences against God, which are not offences against 
the State. An act is punishable in the temporal courts, not 
as being prohibited by ecclesiastical authority, or, even by 
the Divine Head of the church, but as being forbidden by 
the civil power of the State, residing in the Legislature. 
The Legislature has hitherto thought the penalties given in 
the act of 1741, sustained by public sentiment, adequate se- 
curities for the decent observance of the day. The event 
has, upon the whole, justified that opinion. There are very 
few examples of such acts asthose of the defendant in thiscase. 
For even the few persons, whose own principles, as moral and 
religious persons, might not have restrained them from the 
profanation of the day, have been restrained by a willingness 
25 








* 








408 IN THE SUPREME: COURT 


June,1844 (9 obey the law, as enacted in the statute of 1741, or by a 
Sie Justrespect for the opinions and feslings of their fellow citi- 

v zens, to whom, as a body, secular Jabor on Sunday is a scan-. 
Williams ga} and offence. Probably the very few cases of flagrant 
violations of this law, and of the customs of our times, and 

the difficulty of laying down any precise rule on the subject, 

that might not, on the other hand, be abused and distorted, 

as the traditions were by the Pharisees, may lead to the con- 

clusion, that no change of the law is called for. But thatis 

with the Legislature. If they think it needful, higher pen- 

alties may be laid, or the profanation of Sunday may be pro- 

hibited in general terms, and thereby it will become a mis- 
demeanor, and indictable. Until that shall be done, howev- 

er, the courts can only exact the penalties the Legislature 

has been pleased already to impose. 


Per Craiam. Judgment reversed, and venire de. 
novo. 





STATE #, WILLIAM SCOTT. 


In a case of homicide, where it appearéd ‘that the deceased had threatened they, 1944 
prisoner about three weeks before that he would Kill him—that they wnetin _.____ 
the street on a star-light night, when they could see each other—that the 
deceased pressed for a fight but the prisoner retreated a short distance—that 
when the deceased overtook him the prisoner stabbed him with some sharp 
instrument, which caused his death—and that at the time of this meeting 
the deceased had no deadly weapon—Held that this was murder. 

In such a case, to mitigate the offence from murder, it must appear, from the 


previous threats and the circumstances attending the rencontre, that the 
killing was in self defence. 

Where the. deceased intended only a fight without wespoos, and thet, knaws 
to the prisoner, and the prisoner drew his knife without notice to the de- 
ceased, even if they actually engaged in the fight, the stabbing of the de- 
ceased by the prisoner would be murder. 

~ The belief that a person designs to kill me will not prevent my killing him 
from being murder, unless he is making some attempt to execute his design, 
or, at least, is in an apparent situation to do so, and thereby induces me 
reasonably to think that he intends to do it immediately. 

Where the prisoner prayed for instructions only on the ground, that the de- 
ceased did intend to kill him, and net on the ground of a reasonable belief 
on his part that the deceased did so intend—the court did not err in omit- 
ting to instruct the jury on the latter point. 


DanteEt, J. dissentiente. 


Appeal from the Superior Court of Law of New Hanover 
county, at Fall Term, 1843, his Honor Judge BarTte, pre- 
siding. 

The prisoner was indicted for the wilful mainder of one 
Madison Johnson. On the trial the following evidence was 
introduced, to wit: 

Alfred Johnson, a brother of the deceased, was examined 
for the State, and testified, that, on a certain evening, in the 
month of March last, he went to the house of Hagar Nutt, 
in the town of Wilmington; that Alfred Smith, Henry 
Cowan, James Holmes, the}ceceased and the prisoner were 
there; and after remaining a short time left and went off 
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together, Holmes, Smith and Cowan being a little ahead, 
and the deceased, the prisoner and witness walking on a short 
distance behind ; that it was in the night, with no moon, but 
a bright star light ; that the deceased and the prisoner had 
some words, but did not quarrel nor seem angry ; that the 
prisoner struck the deceased, upon which he fell and imme- 
diately expired ; that the prisoner ran off, but returned upon his 
calling him, and as soon as he saw that the deceased was cut 
and bleeding he ran off again ; that he had never heard the 
deceased threaten the prisoner, and the parties did not touch 
each other until the prisoner struck the deceased ; that the 
deceased had no weapon in his hand, and nove was found 
upon his person after hisdeath. Alfred Smith, another 
witness for the State, testified that he was at Hagar Nutt’s at 
the time spoken of by the first witness, and went off in com- 
pany with the others; that the deceased did not start with 
them, but came through a gate on the premises and called 
for the prisoner, who at first did not answer, but upon a se- 
cond call asked the deceased what he wanted, to which he 
replied by calling him a damned rascal; that the prisoner 
then asked him what was the matter, and told him to come 
up and reason the matter before the gentlemen, to which the 
deceased replied that the gentlemen had nothing to do with 
this business; that he walked on a little ahead, and looking 
back, saw the deceased and prisoner moving backwards and 
forwards as if they were trying to get together, but Alfred 
Johnson was between them, keeping them apart; that he 
heard no angry words, nor saw nor heard any scuffle, but 
heard the prisoner tell the deceased that he wished to 
have nothing to do with him ; and that he did not see the 
prisoner strike any blow, but saw him running off- Dr. 
Dickson was then called, and testified for the State, that the 
wound was inflicted by a long, narrow, sharp instrument, 
and from its appearance must have been instantly fatal. For 
the prisoner, Henry Cowan, James Holmes, Mr. Grant, 
and Charlotie Mitchell, were examined. Henry Cowan 
swore that he left Hagar Nutt’s in company with the others ; 
that he walked on before and heard the prisoner and the de- 
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ceased quarrelling, and saw Alfred Johnson trying to. ——, eee 
a fight; that prisoner backed, and the deceased followed him — 
eight or ten steps up the hill ; that he saw the prisoner run- 7 
ning off; that he thought the-prisoner was afraid. of thede- %% 
ceazed from his giving back. James Holmes testified, that 
he left Hagar Nutt’s with the others ; that the prisoner left 
the house. singing, and the deceased come aftexmande calling 
for the prisoner ; that the prisoner asked what he: wanted, to 
which the deceased replied that he would soon let him 
know ; that he saw the prisoner and the deceased moving 
backwards and forwards as if they wanted to fight, but Alfred 
Johnson kept them apart; that he saw the deceased stoop 
down as if he intended to pick up something, and that soon 
afterwards he saw prisoner running, and asked him what 
was the matter, to which prisoner replied, ‘nothing,’ and 
witness said to him-that he had done something, or he would 
not run. Mr. Grant stated, that about three weeks before 
this transaction, he saw the prisoner and the deceased have 
a fight, when the deceased struck the prisoner on the head 
with a brick-bat, and that the prisoner seemed to wish to 
avoid the fight; that he heard the deceased say he would 
kill the prisoner, if there were no other negro le(t in the 
State, and that he informed the prisoner of the threat. Char- 
lotté Mitchell swore, that about a fortnight before the kil- 
ling, the deceased came to her house in company with Al- 
fred Johnson, his brother, and seemed very anxious to see 
the prisoner, who boarded with her; that the deceased found 
the prisoner’s cap and tore‘it up, saying that he would serve 
the prisoner in the same way if he could find him; and that 
he intended to kill him at the risk of ‘his life ; that Alfred 
Johnson heard this, and told his brother.that they could find 
the prisoner another time; that she also heard the deceased 
threaten to kill the prisoner the Friday night before his 
death ; that the deceased had been on good terms with a 
yellow girl named Maria Mitchell, but had -had a falling out 
with her, and she had come to stay at witness’s house where 
the prisoner was boarding. She testified also that the pri- 
soner was rather a stouter man than the deceased, both being 
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Jane 1844 young men. Mr. Elfe stated, that he thought that the pri- 
soner and deceased were abont the same size. The prison- 


— 


Scott. 


er, the deceased and all the witnesses except Messrs. Grant 
and Elfe were colored persons. Upon this case, the prison- 

er’s counsel insisted that the killing was.in self-defence, or 
at most upon a legal provocation, and reynested the court to 
instruct the jury, that if they. believed that the deceased had 
threatened to take the prisoner’s life, which was known to 
the prisoner, and that the prisoner gave back and the de- 
ceased followed him, (as stated by the witness Cowan,) then 
the killing was either excusable homicide in self-defence, or, 
at most, a case of manslaughter. The court instructed the 
jury, that, if Alfred Johnson’s account of the transaction 
were the correct one, it was undoubtedly a case of murder ; 
but if they did not believe his account to be true, then if 
they found from the evidence of the threats having been 
used by the deceased, taken in connection with the testimo- 
ny given by the witnesses Smith, Cowan and Holmes, or 
either of them, that the deceased was assailing the prisoner 
in such a manner that he had no means of saving his life or 
his body from some great hurt, but by killing the deceased, 


she had a right to do so, and it would bea case of excusable 


homicide in self defence; that if they did not take that 
view of the case, but found that the parties were engaged in 
a scuffle, during which the prisoner killed the ‘deceased, it 
was a case of manslaughter; but that if the parties were 
only trying to get together, and no blows had passed, or if 
the prisoner had given. back aud the deceased had followed 
him as stated by Cowan, but the deceased had stricken no 
blow, and had no weapon in his hand or about him, and the 
prisoner struck him with a weapon likely to produce death, 
then the killing was. murder. The jury found the prisoner 
guilty of murder, upon which he moved for a new trial up- 
on the ground of misdirection. The motion was overruled 
and sentence of death pronounced, from which the prisoner 


appealed. 


Altorney General for the State. | 
No counsel in this court for the defendant. 
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‘Rorri, C.J. The instructions to the jary seem to be June, 1844 


fally responsive to the prayer of the prisoner, and we do not 

in them, as given, any error to the prejudice of the 
prisoner. The killing was, unquestionably, not from necessi- 
ty in defence of the prisoner’s person. Lord Hale says, that 


it must appear plainly by the circumstances of the case, as 


the manner of the assault, the weapon, or the like, that the 
party’s life was in imminent danger—otherwise, the killing 
of the assailant is not justifiable self-defence: 1 P. C. 484. 

And Mr: East lays it down, “that. a bare fear, however 


well grounded, that another intends to kill one, unaccompa- 


nied with an overt act, indicative of such intention, will not 
warrant the latter in killing the other by way of prevention ; 
there must be an actuat danger af the time.” 1.E. P. C. 
272, There was here no danger of the prisoner's life or 
great bodily harm ; for the deceased had no deadly weapon, 
nor any means of doing the prisoner such harm, and in no 
manner, at the time, indicated an intention to do so, and 
they were nearly of the same strength. But notwithstand- 


ing the defect of evidence of any contemporaneous purpose’ 


or ability, on the part of the deceased, to kill the prisoner, 
the court left-to the jury the enquiry uf fact, whether the 


deceased was assailing the prisonet in a deadly manner; 


which the jury found against the prisoner. He hns, there- 
fore, no céuse of complaint on this point. The instructions 
asked, are then to be considered in reference to the position, 
that the killing was not more than manslaughter. | The 
prayer was, that if the deceased ‘had threatened to take the 
prisoner's lite, which was known to him, and he gave back 
and the deceased followed him, as stated by Cowan, then the 
killing was only manslanghter. As to the threat it must 
have been that proved by Grant to have been made three 
weeks before, as that alone was communicated to the prison- 
er. We do not perceive how that can mitigate the offence. 
If it has any effect, it tends ta shew, that the killing was not 
on heat of blood, but both intentional and of previous pnr- 


pose ; and therefore it would be murder, nntess, from the- 


threats and the circumstances attending the encounter, it 
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Jane, Jens, 1844 should appear, that if was necessary in sel{-defence—which 


—_ 
Scott. 


State We have already seep was’ not so, . But, notwithstanding 
this consideration, his Honor did beneficently put it to the 
jury, that if the parties became engaged in a scuffle, during 
which the prisoner killed the deceased, it would be but man- 
slaughter. 

Now, in the case of mutnal combat upon  weaiead re- 
proach or other sudden provocation, if one of the parties 
takes an undue advantage, as by drawing his sword, and 
making an assault, before the other has an opportunity.to 
draw his, it is settled, that it is murder. And so here where 
one of the parties drew his knife without notice-to the other, 
who expected only a fight without weapons, as the other 
knew, it would seem, even if they actually engaged in the 
fight, that the former’s stabting the other must be murder, 
for-it is plain, that the slayer intended a fight as well as the 
other, but he did not intend a fair fight, as a trial.of natural 
strength, but sought the other’s blood. But in this case 
there was no-actnal combat prior to the mortal blow. Ua- 
der the prayer aod instractions we’are to consider the case, 
as to this point, upon thetestimeny of Cowan alone, laying 
aside that of A. Johnson and the other witnesses. Cowan 
states, that both of the parties were quarrelling, and ~that 
A. Johnson was trying to prevent a fight between them, 
when his attention was drawn to then); that he then saw 
the prisoner back, and the deceased follow him eight or ten 
steps; that he saw no scuffle nor blow given by either party, 
but saw the prisoner. run off—which was, no doubi, imme- 
diately after giving the first fatal biow. Upon this evidence, 
by itself, it is clear, that itis murder. ‘Two men meet in 
the street, and, upon angry words on both sides one of them 
offers a fight and the other retreats a few steps, but without 
declining the fight. Instead, however, of fighting, as was 
expected by the other, withont arms, he, that retreats, had ei- 
ther during the quarrel. drawn his knife and ‘meant by his 
retreat to draw the other on, or he fell back until he could 
draw his knife: and then, without warning his adversary to 
keep off, and as soon as he got within reach, and before he 
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had made a blow, he stabbed him so as with a single stroke June 1844 
to take his life upon the spot, and immediately fied.  — 

The p-isoner not only took an undue advantage of the 

deceased, but he took it, while he meant the deceased to be- — 
lieve, that they were to fight on an equality ; which argues, 
not sudden passion, but a wanton and cruel thirst for blood. 
If to these circumstances be added that of the deceased’s 
threat three weeks before, the case is rather aggravated than 
mitigated. For it tends to raise a presumption of a previous 
mutual grudge, which the one party was then seeking to 
gratify in an ordinary fight, and the other-party to gratify 
fatally under the pretence of a sudden matual combat, in 
which, though his adversary thought it was to be fair, he 
meant to take, and secretly did take, an undue and fatal ad- 
vantage. 

In consultation it occurred to us at one time, that the case 
might properly have been left to the jury favorably to the 
prisoner, on the principle of Levet’s Case, Cro. Car. 538; 
which is, that if the prisoner had reasonable ground for believ- 
ing that the deceased intended to kill him, and, under that 
belief, shew him, it would be excusable or at most man- 
slaughter, though, in truth, the deceased had no such de- 
sign at the time. To that purpose the jealousy of the de- 
eeased, the previous fight in which the deceased took an un- 
due advantage, his threat, his readiness again to quarrel and 
fight, and the time being night, in which the deceased might 
be armed without the prisoner’s discovering it, would be 
material. But the court is satisfied, for several reasons, that 
the prisoner can take no benefit from that principle. The 
belief, that a person designs to kill me, will not permit my 
killing him from being murder, unless he is making seme 
attempt to execute his design, or, at least, is in an apparent 
situation to do so, and thereby induces me reasonably to think 
that he intends to do it immediately. Here there certainly 
was no such purpose then in the mind of the deceased, as 
he had no weapon of any sort. Nor did the prisoner have 
any Just reason to think that the deceased so designed then ; 
for although it was night, yet it was bright star-light, so that 

26 
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June, 1844 al] the company could see each other distinctly, and the pri- 
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soner must have seen that the deceased was not armed, or 
that, at least, he did not appear to be armed. The most, 
then, that could be made of it would be, that the prisoner 
may have thought that the deceased might be armed, and, 
therefore, that he might then intend to kill him. But such 
a remote conjecture will not authorize one man to kill an- 
other, There might have been more in it, if the deceased 
had been found lurking on the way of the prisoner in the 
dark, when he could not tell whether he was armed or not, 
but might presume from his ill will towards him and the sit- 
‘nation in which he was found, that he was. But it cannot 
apply to a case where there is light enough for the parties to 
know each other, and upon a mutual quarrel they begin a 
fight, in which neither party appears to be armed, and one of 
them secretly prepares a deadly weapon, with which he as- 
sails and kills the other, who in reality was, as he appeared, 
notarmed. Besides, the prisoner did not allege, in his de- 
fence, that he believed at the time that the deceased intended 
to kill him, and under that belief, that he slew him. He 
prayed for instructions on the allegation, that the deceased 
did intend to kili him, and not on the prisoner’s reasonable, 
though mistaken belief, that he so intended. As the prison- 
er alone positively knew the state of his own mind on that 
point, and he did not bring forward the idea of such a belief 
having been entertained by him, the court and jury could 
not presume it. Moreover, it has often been decided, that, 
according to the constitution of this court, we cannot re- 
verse a judgment, because it does not appear in the record 
that the verdict ought to have been given, but only for error 
apparent in the decision of the court. 

Therefore, an omission, merely, to give instructions that 
might have been proper, if asked, is not error, but only the 
giving wrong instructions, or the refusing right ones when 
when asked. Wedo not know in this case, that the Judge 
did not submit this enquiry to the jury; for the evidence 
and occurrences at the trial are not fully set forth in any 
case, but the appellant states only so much as is material to 
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the points, on which he excepts to the opinion of the Court. June, 1844 
But at all events, it does not appear, that the prisoner pray- site 
ed any instructions on this point, and therefore he cannot a 
complain of the omission. There is no error in the judg- 

ment: which will be certified to the Superior Court. 


Dantet, J., dissent. There is not a particle of evidence 
in the case, which would authorize the Court and jury to 
say, that the prisoner had malice aforethought express a- 
gainst the deceased; but there is abundant evidence, that the 
deceased had carpress malice against the prisoner. ‘The pris- 
oner in the night time left the house of Hagar Nutt, whist- 
ling and apparently ina good humor. The deceased said 
nothing to him in the house, but as soon as the prisoner left 
the house and was in the dark, he hailed him; and, on be- 
ing civilly answered by the prisoner, returned the answer by 
curses and abusive language ; and then refused to submit his 
complaint, whatever it was, to the award of the company, 
but said, he should let the prisoner know what he wanted, 
when he should come up with him. He did come up, and 
immediately an effort for combat ensued between the parties. 
The prisoner, being a little loth to enter into it, retreated. The 
deceased pressed on him, and in his advance stooped down, 
as if in the act of picking up something, and at that moment 
the prisoner gave him one blow with a deadly weapon, as it 
seemed from the nature of the wound, for the instrument 
was not seen by any of the company, from the darkness of 
the night or some other cause. F'rom this evidence, the pris- 
oner was guilty of murder by malice implied in law, unless 
then he had then a reasonable ground to believe, that a fel- 
ony was intended and about to be committed on him by the 
deceased. If he then had such a reasonable ground of be- 
lief, although it turned out, in fact, that no felony was intend- 
ed by the deceased, still it was not in law a case of murder, 
East’s P. C. ch. 5, sec. 46; 1 Hale 470; Foster 299. Not- 
withstanding this was the only ground of defence the priso- 
ner had, the Court did not, as far as we can learn from the 
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June 1844 case sent up here, inform the jury that such was the law; nor 
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does it appear that the Court said one word to the jury upon 
this, the only possible ground, the prisoner had to escape the 
charge of murder. The jury, it seems, were left entirely un- 
informed and in the dark, as to the law on this point of the 
case. And whether the prisoner had then a reasonable 
ground to believe the deceased meant to take his life, wasa 
matter of fact, for the determination of the jury, and not for 
the decision of the Court. Take all the evidence in the case 
and it seems to me, that the prisoner had strong grounds to 
suspect, that then was the time the deceased was about to 
take his vengeance on him, on account of his jealousy of his 
mistress, and also to execute his previous threats. These 
threats had been told to the prisoner; and he must have 
known, that, about a fortnight before, the deceased had 
torn to pieces his cap, and also the threat he then made. It 
being done at his boarding house and in the presence of the 
inmates of the house, they must have told him of it. 
But it is now said for the State, that this Court cannot see 
from the case sent here, that the prisoner’s counsel prayed 
the Court to charge the jury, that if the prisoner had a rea- 
sontable ground to believe, that the deceased intended then 
to kill him, there in the dari, it was not a case of murder. 
The prayer is not very definite on this point, I admit; but 
the counsel did pray the Court to inform the jury, that from 
the evidence the prisoner was not guilty of murder, but that 
it was only a case, at most, of manslaughter. The Court 
charged, that, as the deceased was unarmed, and had not 
stricken the prisoner a blow or even touched him, the slay- 
ing with a deadly weapon was murder. So far, there can 
be no complaint of the charge; nor do I perceive from the 
case, that any objection had been raised on the trial toa 
principle of law so plain, if the prisoner knew that the de- 
ceased was unarmed. If the judge had continued on his 
charge, and told the jury, that, even if the deceased was 
then unarmed, and it afterwards appeared that the deceased 
did not then intend to commit a felony on the prisoner, still, 
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if, from the antecedent threats and conduct, and the then lan- Jane, 1844 


guage and conduct, of the deceased, and the darkness of the 
night, the prisoner believed that the deceased was armed 
with a dirk or other deadly weapon and intended to kill him, 
then it was not a case of murder. I say that such a charge 
would have covered the whole case. The prayer of the 
counsel, it seems to me, covered the last ground in the case, 
as much as that upon which the Judge spoke, and, as the 
Judge did charge, his charge, I think, should have extended 
to that part of the law, on which the prisoner had some right 
to expect his case to be taken out of the crime of murder. 
I think the prisoner should have his case put to another 


jury. 
Per Curiam, Ordered that it be certified, there 


is no errror in the judgment 
below. 
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THE HEIRS AT LAW OF JOSIAH COLLINS vs. THE HEIRS AT 
LAW OF CHARLES HAUGHTON. 


June, 1844 In the case of a petition to a County Court to permit a party to cut a ditch 
for the purpose of draining his land through the land of another, the jury 
alone have the power to decide whether the ditch is needed, how it shall be 
dug and the damages to be paid to the owner of the land. The County 
Court can only direct the verdict to be recorded, or order a new jury. 

No appeal lies from the decision of the County Court on these matters to the 
Superior Court. 

The Superior Court may, however, revise the decision of the County Court, 
cither by writ of error, or by a certiorari in the nature of a writ of error. 
The case of the Raleigh and Gaston Rail Road Company v Jones, 1 Ired. 

Rep. 24, cited and approved. 


Appeal from an interlocutory order of the Superior Court 
of Law of Chowan County at Spring Term 1844, his Hon- 
or Judge BarLey presiding. 

This was a proceeding by a petition, filed in the County 


Court of Chowan, at August Term, 1838, for a drain, under 
the provisions of the Act, Rev. Stat. ch. 40. At February 
Term, 1839, of the said Court a jury was appointed. The 
cause was continued from term to term, and a new jury was 
appointed at May Term, 1843. The report of this jury was 
returned to August Term, of the same year, and the report 
was at that term ordered to be set aside; from which order the 
petitioner appealed to the Superior Court of that County. At 
Fall Term, 1843, of the Superior Court, it was ordered 
that the Sheriff summon the old jury to go upon the premi- 
ses and report the width and depth of the ditch and canal. 
This jury made a report as to the width and depth of the 
ditch to Spring Term, 1844, when the petitioners’ counsel 
moved for the confirmation of both reports. His Honor, be- 
ing of opinion that the Superior Court at Fall Term, 1843, 
erred in making the order, refused to confirm the reports. 
The counsel for the petitioners then moved for leave to strike 
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out of the first report of the jury the words, in relation to Tene 1044 
the dimension of the ditch, “ or less, if thought sufficient by Collins 
the petitioners,” and for the confirmation of that report so a- Havgh . 
mended, which, being objected to by the defendant’s counsel, 

was refused by the Court. The petitioners, by leave of the 

Court, appealed from the decisions on these motions to the Su- 


preme Court. 


Heath for the plaintiffs. 
A. Moore & Iredell for the defendants. 


Nasu, J. The plaintiffs are the owners of the tract of 
land described in their petition; and in order to render it of 
service, it is necessary it should be drained; which can be 
done only, as they allege, by carrying the ditches through 
the land of the defendant, which lies below and adjoining 
theirs. ‘To this the defendant is opposed—and the plaintiffs 
file their petition, to procure authority so to do. By the 40th 
chapter of the Revised Statutes, the mode is pointed out, 
which in such a case is to be pursued. The Court of the 
County, where the land lies, is directed, upon the filing of 
the petition, to appoint twelve freeholders, who shall go up- 
on the premises, and, upon their oaths, determine, ir the first 
place, whether it is necessary to drain the land, and, if they 
so find, then “they shall direct the ditch to be cut “in such 
manner and extent, as will in their opinion most effectually 
secure the land through which it passes, as well as where it 
terminates from innundation,” and shall value and assess what 
damages the proprietors of the land, through which it passes, 
will sustain. By the 2d section it is provided, that the jury 
‘‘shall make a fair return of their whole proceedings to the next 
succeeding County Court, which shall be recorded in the 
said Courts respectively.” The jury, thus constituted, is the 
special tribunal, to whom, by the Act, the power exclusive- 
ly belongs to say, whether the land does need to be drained, 
and, if so, how the ditches shall be dug, and the amount of 
the damages to be paid to the owners of the land, through 
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June, 1844 which they may pass. Over these questions the County 


Collins 
v 


Haughton. 


Court has no control, except that of saying whether the re- 
port when made shall be recorded. For, though the words 
of the act, in this part of it are peremptory, “that the report 
shall be recorded,” it is manifest from the provisoes contain- 
ed in the latter part of the same section, that the Legislature 
did not intend to take from the County Court the power to 
pass upon it. The writ directed to the Sheriff to summon 
the jury is in the nature of a writ ad quod damnum, and 
the inquisition, being in its nature e& parte, is on its return 
traversable. 2 Burns’ Justice, 669. If, then, it shall appear 
to the Court, that the verdict of the jury is irregular or un- 
just, they may quash it and select another jury to go upon 
the premises. In this case the Court refused to suffer the 
verdict of the jury to stand, and did set it aside, and from 
that decision the plaintiffs appealed to the Superior Court. 
We are of opinion that it was not a case, in which an appeal 
could be granted. The case of The Raleigh and Gaston 
Rail Road Company v Jones, | Ired. 24, is in principle the 
same with this. By the act incorporating the company it is 
directed, that the County Court shall direct five freeholders 
to go upon the premises, and assess the damages sustained 
by the proprietors or Owners of land, which should be con- 
demned for the use of the road. The freeholders appointed 
by the Court had performed this duty and made a return of 
their verdict fo the County Court. Exceptions to the ver- 
dict were filed by the plaintiffs and overruled, and the ver- 
dict ordered to be recorded. From this action of the County 
Court an appeal was taken to the Superior Court, and, the 
appeal being by that Court dismissed, the case was brought 
here. The judgment of the Superior Court was affirmed, 
and this Court said—“ The enactments in our statutes, regu- 
lating appeals and proceedings in the nature of appeals, which 
allows to any person, plaintiff or defendant, or any one inter- 
ested in a suit, to appeal from any judgment, sentence or de- 
cree of the County Court, has, it seems to us, no application 
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to the finding of a special tribunal, merely recorded in the June 1644 
County Court.” ‘The report of the commissioners must, it Céline 
is true, be approved by the Court, and eannot, but by their 
order, be placed upon their records ; but, when so reeorded, ***" on 
it is but the award of the jury or their verdict, and not the 
judgment, sentence or decree of the Court. The only dif- 
ference between the case in Ist Ired. and this is, that in the 
latter the Court refused to order the verdict of the jury to be 
recorded and set it aside; in the former, the verdict was affir- 
med and ordered to be recorded. If there can be no appeal 
in the latter, there can be none in the former. It has been 
settled by repeated adjudications, that an appeal from the 
County to the Superior Court takes up the whole record, and 
the trial in the latter is atrial de novo. In this case no such 
trial could take place; for the power to select the jury is spe- 
cially delegated to the County Court, and in the case in Ire- 
dell the Court say “the mode of proceeding was intended to be 
cheap, summary and expeditious, all which purposes would 
be frustrated by allowing to either party the unlimited right 
of appeal.” Indeed the cases, in principle, are so much the 
same, that it is difficult, in assigning the reasons of our opinion 
in this case, not to run into the reasoning in that, We 
therefore refer to it, as governing this case, merely repeat- 
ing the conclusion of the opinion then pronounced. In 
denying the parties the right of appeal in cases of this 
kind, we do not deny them the privilege of having their cas- 
es heard before a superior tribunal. Any error, which may be 
committed by the County Court in its action, may be revised 
and corrected in the Superior Court, through the instrumen- 
tality of a writ of error, or writ of eertiorari in the nature of 
a writ of error. ' 

We do not think his Honor committed any error in refus- 
ing the motions submitted to him. “The verdict of the jury, 
returned to him, was a proceeding under an erroneous order 
made at the preceding term, and was on its face irregular and 
unjust in assessing no damages; and he certainly possessed 
no power to alter the — the jury returned to 
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June, 1844 the County Court, nor could he unite the two, as the latter was 


Collins 
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Haughton 


returned before a tribunal, possessing no jurisdiction of the 
case,and under an order conferring on the jury no power 
‘to act. The only error committed by the judge was in not 
dismissing the appeal, as improvidently granted, which he 
doubtless would have done, if the motion had been submit- 
ted to him. 

Weare of opinion there is no error in the opinion appeal- 
ed from, and our opinion must be certified to the Superior 
Court of Chowan, that they dismiss the appeal to that Court 
and issue a procedendo to the County Court. 


Per Curiam, Ordered accordingly. 


THOMAS M. CARTFR ws. MATTHEW PAGE. 


Where A. and B., owning lands adjoining, agreed that B, might cut ditches 
on A’s land, which were useful both to A. and B, and they should be dug, 
under the" direction of A. and until he was satisfied, and when the ditches 
were accordingly sodug by B. and used and enjoyed by him during A’s 
lifetime and for three years afterwards without complaint; Held that altho’ 
the license to use the ditches on A’s land expired on A’s death, and the per- 
son succeeding to his title might fill up these ditches, if he thought proper 
to do so, yet he could not sue B. for a nuisance, especially without a rea- 
sonable notice to discontinue the use of the ditches. 

The case of Bridges v Purcell, 1 Dev. & Bat. 492, cited and approved. 


Appeal from the Superior Court of Law of Chowan 
County, at Spring Term 1844, his Horior Judge Barie 
presiding. , 

This was an action on the case, brought to recover dam- 
ages alleged to have been sustained by the plaintiff, in injur- 
ing his crops in the years 1841 and 1842, by the water 
which the defendant caused to flow from his lands upon the 
lands of the plaintiff, and also for damage done to the crops 
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of the plaintiff by the stock of the neighborhood, which it June, 1644 
was alleged, entered the fields of the plaintiff at openings” | Cater, 
made by the ditches hereinafter mentioned, cut by ‘the de- 
fendant. Page. 

The plaintiff proved that he took possession of the lands, 
alleged to be injured by the water from the defendant’s land, 
in January 1841 immediately after he purchased ; and con- 
tinued therein cultivating the same up to the time when this 
suit was instituted: that Charles Haughton was the former 
owner : that by his will he authorized the sale of his land 
by his executor, who sold it in January 1841 to the plaintiff. 
He then shewed that the defendant’s farm lay to the west of 
the plaintiff’s, and was separated from the plaintiff’s by a publie 
road: that the water from alarge part of the defendant’s land is _ 
drained to the road, where it is received by two large ditches, 
one of which runs through the'cleared land of the plaintiff, and 
the other, after running on the defendant’s land for about four 
hundred yards, then varies its direction so that it runs on 
the plaintiff ’s land, until it unites with the ditch first men- 
tioned ; and, below this intersection, a ditch twenty five feet 
wide is continued, in an eastwardly direction through the 
plaintiff’s cleared land. ‘The plaintiff then proved the inju- 
ry done to his crops, in the years 1841 and 1842, by the wa- 
ter drained by the defendant from his land into and through 
these ditches; and that his crops for those years were injur- 
ed by the hogs of the neighborhood getting into his fields at 
the termini of the ditches. 

The defendant then proved by his overseer, that Charles 
Haughton, the former owner of the plaintiff’s land, died in 
November or December 1839: that in the Spring previous to 
his death, the witness with the defendant’s hands cut the 
ditch first mentioned fifteen feet wide, and the other ditch, 
from the point at which it enters the plaintiff's land to the 
point of intersection twelve feet wide, and thence a ditch 
twenty five feet wide in an eastwardly direction to a few 
yards beyond the cleared land of the said Haughton, now 
belonging to the plaintiff: that all three of the said ditches 
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June 1844 were cut with the assent and under the direction of the said 
c ener Haughton, and, when completed, he expressed his satisfac- 


Page. 


tion with them and said he had no doubt his land would 
produce better than it ever had done; but that, if he required 
it, the defendant was bound to widen them, and cut{the twen- 
ty five feet ditch still further in an eastwardly direction, 
down the swamp. This witness stated, that, shortly after 
the plaintiff purchased the land, the defendant, through the 
witness, applied to him for the purpose of clearing out those 
ditches ; to which the plaintiff replied, that, as to the twelve 
foot ditch, he would not consent that it should be done, and, 
as to the other ditch, he would neither give nor withhold his 
consent, as he did not know his. rights relative thereto. 
Much evidence was introduced on both sides as to the neces- 
sity of extending the twenty five foot ditch, to protect the 
plaintiff’s land from inundation after heavy rains, and as to 
the damages sustained by the plaintiff ; some of the witness- 
es stating that the plaintiff was injured to a considerable a- 
mount, and others that the ditches were a benefit rather than 
an injury, to the plaintiff’s land. The plaintiff then proved, 
that Charles Haughton, in his lifetime, complained of the in- 
jury that his crops sustained by the water from the defendant’s 
land, and that in 1838, to protect himself against it, he stop- 
ped one of these ditches, which were then much smaller, 
and had not been widened &c. by the defendant’s overseer, 
as above mentioned. A witness proved a conversation be- 
tween Haughton and the defendant, shortly after the stop- 
ping of this ditch, in which Haughton offered to remove the 
obstruction, provided the defendant would cut the ditches, 
so as to protect his land from the injury, which he alleged it 
sustained by the water, which came down the ditch from 
the defendant’s land; in which conversation the witness un- 
derstood the defendant to say, he did not object to the ditch 
remaining closed, as he could drain his land in another di- 
rection. It was alsoin evidence, that a heavy rain fell, while 
the ditch was closed, and a considerable portion of the de- 
fendant’s farm was in consequence flooded. It was then 
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proved, that, in 1839, the said Haughton and the defendant June, 1844 
came to an understanding about these ditches, by which the  ,,..,., 


defendant agreed to cut the ditches as Haughton might di- 
rect and until he was satisfied ; that after they had been cut 
by the defendant’s overseer, as herein before described, 
Haughton said he was satisfied ; but if they did not drain the 
defendant’s land, and protect his, Haughton’s, from inunda- 
tion, he should require the defendant to cut them still further. 
The plaintiff then offered to shew by a witness, that Haugh- 
ton, in his lifetime, expressed to him his dissatisfaction with 
the said ditches, after they were so cut. The defendant ob- 
jected to this evidence, as the fact was not communicated to 
him. The Judge admitted the testimony; whereupon the 
witness stated, that Haughton did express his dissatisfaction 
tohim, but there was no evidence to shew, that this dissatis- 
faction was ever communicated to the defendant. It was in ev- 
idence, that, after Haughton’s death, his executor cultivated the 
farm one year, and the ditches remained as at his death. 

The defendant contended, that, as these ditches. were cut 
by him, with the assent of Haughton, the former owner 
of the land alleged to be injured, before any action could be 
maintained by the present plaintiff against the defendant, he 
should give notice to the defendant to discontinue the drain 
through his land. 

His Honor instructed, the jury, that the contract, if any 
had been proved, by which Charles Haughton granted to 
the defendant the privilege of draining his water through 
these ditches, was merely a personal contract and did not 
pass with the land to the plaintiff; and that such a contract 
would be binding between the parties and their personal re- 
presentatives only, if binding at all; that the evidence proved 
a license only, from Haughton to the defendant, to drain 
through Haughton’s land, which license anthorized the de- 
fendant so to drain, until notice of discontinuance, or until 
the death of either party, which of itself worked a revoca- 
tion of the licence ; but, as between the plaintiff and the pre- 
sent defendant, the licence would not authorize the defend- 


v 


Page. 
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Jane, 1844 ant to continue so to drain, nor make it incumbent on the 
Carter Plaintiff to give notice of discontinuance ; and if the plain- 


v 


Page. 


tiff had sustained damages by reason of the defendant’s so 
continuing to drain, after the plaintiff’s possession of the 
land, and by the stock getting in as stated, then he was en- 
titled to recover. 

The jury returned a verdict for the plaintiff, and judg- 
ment being rendered accordingly, the defendant appeal- 
ed. 


. Moore & Iredell for the plaiutiff, cited Bridges v Pur- 
eel, 1 Dev. & Bat. 492; Hewlins v Shipman, 11 Com. Law, 
Rep. 207; and Gale and Wheetley’s Law of Easements 
pages 12, 31. ; 

Heath for the defendant cited Chit. Genl. Practice, 570, 
Roscoe’s Civil Evid. 268. 


Nasu, J. The Eastern part of our State contains a 
large body of land, called swamp lands, which, as its 
name imports, lies very low, and is without value, unless 
drained. After the superfluous water, however, is removed, 
it is exceedingly fertile and valuable, being nearly inexhaus- 
table by cultivation. It is therefore, obviously, the interest 
of each individual land-holder to have his land drained, as 
theréby its value in market, and as a productive fund, is 
greatly enhanced. But it often, if not most frequently oc- 
curs, that the land of one man cannot be drained, without 
carrying the ditches through that of another. To this he 
may not be disposed to accede, as however certain it might 
be that the draining the land will contribute to the interest 
of all, he may not think it necessary that his land should be 
burthened with the works for that purpose. Such, however, 
are the extent and value of those Jands, that itis a matter of 
national concern, they should be reclaimed. By so doing, 
the healthiness of the surrounding country is ultimately im- 
proved, the productive resources of the State enlarged, and 
its ability to support and sustain an increased population ad- 
ded to. Accordingly we find that as early as the year 1795, 
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_ the subject was brought to the notice of the Legislature, and June,1644_ 


they passed an act, taking from iudividuals, not only the ~ 
power to refuse the privilege of draining through their 
lands, but the power of afterwards disturbing the owner of 
the drains, in their possession, and use of them. For the law 
declares, that where the petetitioner shall have paid the as- 
sessed value of the land, “he or they, their heirs and assigns 
shall thereafter be vested with a good and sufficient title, in 
fee for the land petitioned for. “Rev. Stat. ch 40, sec. 1. 

This act shews how deeply the public interest is concern- 
ed on the subject. The owner is not only compelled to suf- 
fer the ditches to be dug through his land, but the land itself, 
so far as is necessary to the running of the ditches, is taken 
from him and transferred to another—an act, on the part of 
the Legislature, allowable only in cases, where the public 
interest demands it. This act, however, does not take from 
the parties the power to make their own agreement as to the 
matter, and, when théy do so agree, the person entering and 
digging the ditches, is no more a trespasser in the one case 
than in the other. The difference between them, in its ef- 
fects, is, that, in the one case, the interest acquired is perma- 
nent and indefeasible ; in the other, its permanence depends 
upon the contract of the parties and the mode of evidencing 

-that contract. If it be in parol, it is but a licence, subject to 
be revoked by the grantor when he pleases, and by his death 
the licence is revoked. In this case the land of the defend- 
ant lies adjacent to and above that of the plaintiff, in the 
County of Chowan, and is swamp land, and the water natu- 
rally runs from the former on to the latter. In order to its 
successful cultivation, it requires to be drained. 'The public 
road divides the possessions of the parties. Charles Haugh- 
ton formerly owned the land, now the property of the plain- 
tiff, At what time and by whom the ditehes were original- 
ly dug the case does not disclose, but they were there in 
the Spring of ’38, though smaller thannow. 

In that Spring Charles Haughton stopped up one of the 
ditches, which was on his own land, and after doing so pro- 


ee 


Page. 
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June, 1844 posed to the defendant to re-open it, if he would eut and o- 
© : pen all the ditches, so as to protect his land from the injury 


Page. 


which the water running from defendant’s land on to his, oc- 
casioned, This proposition was declined by the defendant, 
on the ground, that he could drain his land, in another di- 
rection. After this, the parties did come to an understand- 
ing on the matter; and it was agreed, that the defendant 
should cut all his ditches, that were required, as well on his 
own land as on Haughton’s, and they were to be dug 
under his, Haughton’s, ‘direction, and until he was satisfied; 
and they were so dug in the Spring of ’39, and Haughton 
declared himself satisfied and that he had no doubt, his land 
would produce more abundantly than ever it did. In the 
Fall of that year, Haughton died, and his overseer cultivated 
the land until Jan. ’41, when it was sold to the plaintiff, who 
took immediate possession. The writ issued in March ’43, 
Four years, then, after the ditches were dug, elapsed, before 
the suit was commenced, and during that time the defendant 
is not apprized, as far as the case discloses, of any dissatis- 
faction, on the part of the former or present owner; and with- 
out any such notice or request to abate the nuisance, he is 
sued. The question submitted to us is, whether, under ‘such 
circumstances, the plaintiff can maintain this action. We are 
decidedly of opinion he cannot ; that it would be unreasona- 
ble and unjust to permit it. From the case as sent to us, 
we consider Haughton as the person who dug the ditches. 
They were by agreement dug, as he directed and under his 
direction, for the mutual benefit of the parties. If, after be- 
ing finished, they did not sufficiently drain the defendant's 
land and protect his, Hanghton’s, from inundation, the de- 
fendant, under the direction of Haughton, was to have them 
cut farther, so that thewhole control of the matter was with him. 
The right, thus acquired by the defendant, to drain his land 
through the ditches of Haughton, and over his land, was 
but a licence, subject to the control of Haughton, and he might 
at any moment, have withdrawn the licence, and debarred 
the defendant from any further use of his ditches, and he 
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might at any moment he pleased, have filled them up, 1 June, 1844 
Chit. Gen. Prac. 339 His death operated the same effect: it Gyrter 
was in law a revocation of the licenee, to use the ditches va 
through Haughton’s land, and the present plaintiff mig ht - 
have filled them up, if he had so pleased. 

This action is brought against the defendant for the inju- 
ry, which, it is alleged, the ditches on his own land do to 
that of the plaintiff. ‘They were dug substantially by 
Haughton, under whom the plaintiff claims and in whose 
shoes, pro hac vice, he must stand. As Haughton himself 
could not have sued Page for an injury resulting from ditch- 
es dug by himself, without any additional act done by the de- 
fendant, so neither can Carter. Page may have no right to 
clean the ditches, but is not bound to fillthem up. The 
case of Bridges v Purcell, 1 Dev. & Bat. 492, has been 
pressed upon us as decisive of this. We do not think so. 

That was a petition, under the act’ of Assembly, filed by 
the plaintiff to recover damages, occasioned to his lands 
by the mill pond of the defendant. The defendant relied 
upon the fact, that the father of the plaintiff, under whom 
he, the plaintiff, claimed, had given him permission to build 
the dam and to raise it; as high as was necessary. Under 
this evidence his Honor, who tried the cause in the 
Superior Court of Robeson, instructed ‘the jury, that the 
plaintiff was not entitled to the relief he asked for. This 
Court held the opinion to be erroneous, and the Judge who 
delivered the opinion, observes, “'To hold that a permission, 
thus given, shall operate forever to the benefit of the grantee 
and his assigns; against the grantor and his heirs, would be 
in effect to permit a fee simple estate to pass under the name 
of an irrevocable licence,” which certainly eannot be. It was 
the grant of an incorporeal heriditament,; which cannot pass, 
but by deed or devise. ‘This case we hold to have been cor- 
rectly decided, but it is very distinguishable from the present. 
In that case the defendant claimed, by parol, a permanent con- 
tinuing right, not indeed in the land itself, but to a privi- 

28 
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June 1844 ledge on and upon the land of the plaintiff, impairing, to 


Carter 
a 


Page. 


that extent, the dominion of the proprietor. He claimed the 
exclusive use of so muchof the plaintiff's land, as was submer- 
ged by the water of the pond, and he was then, under this 
claim of right, in the daily use of it. Here, the defendant 
claims no interest in the ditches on the plaintiff’s land, nor 
right to use them, nor, as far as the case discloses, has he 
ever, since the death of Charles Haughton, a period of up- 
wards of three years, to the bringing of this action, done 
any thing not even to the ditches on his own land to clean 
them out. He has literally done nothing. He had but a li- 
cence, which he knew was revoked by the death of the gran- 
tor. For these reasons we think the case of Bridges v Pur- 
cell does not control this. In that case the latest English 


‘authorities on this subject are commented on by Judge Gas- 


TON, with an ability, which always distinguished his opini- 
ons. I refer to them now, only for the purpose of shewing, 
what was the understanding of the profession and of the 
Judges then, upon the subject of notice and a previous de- 
mand of the removal of the nuisance, when it has been orig- 
inally made by the licence of the party, seeking relief on 
those under whom he claims. The case of Winter against 
Brockwell, 8 East, 308, and of Liggins against Inge, 20 vol. 
Eng. C. L. Rep. 227, are both cases of thiskind. In the for- 
mer, the defendant, by the parol licence of the plaintiff, had 
put a sky light over his area, which adjoined the house of 
the plaintiff, whereby the light and air were prevented from 
entering the house of the plaintiff through his own doors. 
After the completion of the sky-light, the plaintiff, becoming 
dissatisfied, recalled his licence and gave the defendant no- 
lice to remove it. Lorp ELLENBorovGuH, who tried the 
cause, decided that the plaintiff could not recover, because, 
the sky-light was erected on the defendant’s own premi- 
ses, and by the permission of the plaintiff, and that it would 
be unreasonable to permit him to do sa, without at least of- 
fering to repay the expenses, which the defendant had incur- 
red. Judge Gaston agrees with Lord Ellenborough in part, 
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and says in reference to that case, “the plaintiff’s conduct June, 1844 
was unreasonable, and he ought not to be permitted to in- 
sist on the erections being destroyed, withoutsome compen- 4 
sation to the defendant for the expense incurred,” but that a —_ 
Court of Equity could aloue ascertain the,quantum of ex- 
pense. The case from Eng. Com. Law. Rep. is also the 
case of a parol licence for an erection or work to be made or 
done on defendant’s land, and the Court decided, that the 
plaintiff could not, after the erection was completed, wpon 
notice and request, compel the defendant to remove the erec- 
tion. The reasoning of Carer Justice Tinpa tt, is just- 
ly liable to the criticism made on it in the case of Bridges 
v Purcell. But however fanciful the reasoning may be, the 
conclusion may still be sound, and it would be rather diffi- 
cult to answer some of tae cases put by him. Upon the 
point, however, decided in those cases, we give no opinion, 
as it does not necessarily arise in this. We decide this case 
upon its own circumstances ; and, in the absence of all au- 
thority, we should still so hold, because we should think it 
unjust and und unreasonable, that a party, who gives a li- 
cence to an individual to do a particular act on his own land, 
which may prove injurious to him, should withdraw that li- 
cence, after the thing is done, and insist upon the other par- 
ty being active to remove the erection and sue him for not 
doing so, and especially without notice. 
The judgment of the Superior Court of Chowan County 
must be reversed and a venire de novo awarded. 


Per Curiam, Judgment reversed. 
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THE STATE vs. HARRY LANE. 


Jane, 1844 Upon the death of one of the Judges of the Supreme Court, the two sarvi- 
ving Judges have full power and authority to hold the court and exercise 


all its functions. 


The facts in this case are as follow: At the last term of 
this court, a case was brought up, by appeal of the prisoner, 
from judgment of death, pronounced on a conviction for 
murder in the Superior Court of Edgecombe. It was de- 
cided by the court, and is reported 4Ired. 113. A certificate 
of the decision, that there was no error in the record or in 
the proceedings on the trial, was, by order of the court, sent 
to the Superior Court by the clerk of this court under the 
seal of the court, according to the last proviso in the siath 
section of the act concerning the Supreme Court, Rev. Stat. 
ch. 33, to the intent that the Superior Court should proceed 
to judgment agreeably to the said decision and the laws of 


the State. 

At the last term of the Superior Court, the Attorney Gen- 
eral moved the court, on the certificate, to pass sentence of 
death on the prisoner, and order its execution. That was 
opposed by the prisoner on his affidavit, in which he stated, 
that he was informed and believed, that, during the last term 
of the Supreme Court, the Honorable Witt1am Gaston, 
one of the Judges thereof, died before the appeal of the pri- 
soner was finally heard, and that it was decided by the two 
surviving Judges alone; and that, as he was advised they 
had no authority in such case to hold the court, and make 
the decision. This motion of the Attorney General and this 
certificate, and this affidavit of the prisoner being thus breught 
before his Honor Judge Pearson, then presiding in the Supe- 
rior Court of Edgecombe, he delivered the following opin- 
ion and judgment, to wit: 


The opiuion 1 have formed. that the two surviving Judges 
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do not constitute a Supreme Court, with power to hear and June 1844 
determine questions, is formed upon this train of reasoning,  — 
which I deem it proper to file-as a part of the case, that it ¥ 
may appear I had not differed in opinion without due con- Lane. 
sideration; for a hasty opinion, under the circumstances, 

would indicate a want of self-respect, as well as a want of 

respect for those two gentlemen, 


By the 6th sec. of “the act concerning the Supreme 
Court” “ The Court has power to hear and determine all 
questions” &c. The enquiry is what constitutes “The 
Court ?’ The Ist section provides for the appointment of 
three Judges, to be styled Judges of the Supreme Court. 

The 2d sec. provides that said Judges shall hold a court 
at Raleigh, twice in every year ; that they shall continue to 
sit at each term until &c., and that said courtshall be styled 
the “Supreme Conrt.”. Throughout the act a distinction is 
made between the Judges of the Court and the Court. By 
the 7th, 10th and 16th sections, the Judges of the Supreme 
Court have power to appointa clerk, to prescribe rules of 
practice for the Superior Courts, and to appoint a reporter, 
By the 6th and 14th sections, The Court has power to 
hear and determine al] questions—to make amendments and 
orders. 

The Court means the three Judges sitting together, con- 
sulting and advising one with the others, upon the questions 
before them for judicial decision. The decision of the court 
means the joint opinion of the three Judges, so sitting to- 
gether, or the joint opinion of two aided by the opinion and 
reasoning of the third, who has set with them. Should the 
three Judges, severally, without consulting and advising, 
form the same opinion, it would be the opinion of the three 
Judges ; but it would not be the opinion of the Court. 
Should the three sit, consult and advise together, and two 
come to a conclusion, after duly considering the opinion and 
reasoning of the third who differs, it would be the opinion of 
the Court, although it is not the opinion of the three Judges. 
‘The distinction between the three Judges and the Court is 
not a distinction without a difference. Any one, accustom- 





436 


IN ‘THE SUPREME COURT 


June, 1844 ed to the investigation of legal questions, knows, that in 


some cases, although three men, when apart, may come to 
one conclusion, yet the same three, had they been together 
when the question was raised, would have come to a differ- 
ent conclusion, and that, in many cases, although two men, 
when together, come to a conclusion with which they are 
satisfied, yet if a third man had been present, who entertain- 
ed a different opinion, the weight of his opinion and reason- 
ing would induce one, it not both, of the other two to give 
up their opinion and adopt his. It must be conceded, that 
the joint opinion of three sitting together is more apt to be 
correct, than the several opinions of the same three, and the 
joint opinion of two sitting with a third, who differs, and 
thereby canses the question to be viewed in all its aspects, is 
more apt to be correct, than the joint opinion of the same 
two without the interposition of the third. It is an even 
chance that such interposition will induce one of the others 
to change his opinion, and thus the result would be different. 

When the Legislature gave power to three men to settle 
the law, it must be presumed to have been the intention, that 
they should act in the way most apt to result in a correct 
conclusion : the joint opinion of three is most apt to be cor- 
rect, it is therefore required. An exception is admitted when 
one dissents ; ex necessitate the opinion of two must be ta- 
ken ; otherwise there would be no decision, until the consti- 
tution of the court is changed. 

This necessity does not exist when the third is dead, or 
absent—-as soon as the court is full, a joint opinion may be 
obtained. Nochange is required in the constitution of the 
court, but simply the presence of all its members. To al- 
low the opinion of two in such cases to settle the law, is a 
departure from the mode most apt to result in a correct con- 
clusion, without necessity, and without the aid to be expect- 
ed from the presence of the third, and cannot be consistent 
with the construction of the act, in the absence of an ex- 
press provision to that effect. The argument stands thus. 

The mode most apt to result in a correct conclusion is re- 
quired: The joint opinion of the three is that mode: from 
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necessity, an exception is made, when one dissents, Is it June 1844 
logical to extend the exception to cases, where the necessily” 5.4, 
does not exist, and when there is not the test of correctness —v 
produced by the presence of the third ? Lease, 

It belongs to the law-making power to decide upon the 
expediency, for the sake of convenience, of introducing a 
third set of legal authorities, varying in degree. One set is 
the joint opinion of three—the second, the joint opinion of 
two, with a dissent—the third, the mere opinion of two. 

By the 4th sec. it is provided that in the absence of one 
from sickness &c., the others may hold the court, hear and 
determine questions &c. This provision is unnecessary, or 
it fully sustains the view taken above. It would be strange 
if the Legislature should in 1834, and again in 1836, make 
an express provision which was uncalled for. This provi- 
sion must now be taken as a part of the act, under which 
the court derives its power, and must have an influence up- 
on the construction. When making provision for a case of 
sickness, why did not the Legislature provide for a caso of 
death ? 

If in the opinion of that hody two Judges could not act 
as a court, when one was absent from sickness, and a pro- 
vision was necessary, the same reasoning would make it as 
clear, if not more so, that two could not act when one was 
dead. 

It is said that two Judges had acted in 1830 upon the 
death of Judge Taylor, and so the Legislature concluded a 
provision was unnecessary. For the same reason, they 
might have concluded, the provision-made was unnecessary : 
for if two could act when one was dead, of course two could 
act when one was sick, The inference to be drawn from this 
section is, that the Legislature, being aware of the necessity 
of an express provision to enable two Judges to act asa 
court, thought it expedient to provide for a case of absence 
from sickness or other inevitable cause, which, not creating 
a vacancy, might Jeave the. business undetermined for an 
indefinite time ; but did not think it expedient so-to provide 
in a case of death, or removal from office, which ereated a 
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June, 1844 vacancy, that it was presumed would be promptly filled ; 


State 
Vv 


Lane. 


for it was considered an uncalled for departure from the 
principle requiring the law to be settled in the mode most 
apt to resuJt in a correct conclusion. 

If an analogy be resorted to iu aid of the constriction ; 
it is found that in all commissions of oyer and terminer, 
courts of admiralty &c., this clause is insezted “si omnes 
interesse non possetess, tunc vos tres §c.,” from which the 
inference is, that, but for this proviso, all must act. The 
Courts of Kings Beneh and Common Pleas are, by usage, 
held by some of the Judges in the absence of others, which 
usage justifies this inference, that a clause equivalent to the 
“ st omnes,” was contained ia the original commission or 
act of Parliament under which they derive authority, Our 
County Courts are to be held by the Justices of the county. 
There is an express clause, authorising three to act, equiva- 
lent to the si omnes ; but for this, itis presumed all would 
be required to act, and if all were sick or dead but two, they 
could not be authorised to act asa court. “ Arbitrators form 
a court of the parties’ own choosing.” If a submission be 
made to three, the award of a majority to be binding; should 
the three separately give an opinion, although they agree, it 
isno award. Should two meet in the absence of the others 
and agree, it is no award—if one dies, the submission is at 
an end. 

Much stress is laid on the fect, that Judges Henderson and 
Hall, after the resignation of Judge Toomer and before 
Judge Ruffin took his seat, acted as acourt. It is under- 
stood the matter passed without discussion—they did not 
hear and determine a single case, and the matter did not af- 
terwards present itself for decision to the three Judges, hold- 
ing the court, The question being, have two authority to 
act as the court, it is taking the question for granted (“peli- 
tio principii”)—to urge that two did act as an authority or 
precedent to settle the question. The most that can be 
yielded to it is, that two learned men were of the opinion, 
that two of the Judges could pass orders &c., after the third 
was dead, and do what they did as a court. This, it must 
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be recollected, was before the act of 1834, and the act of June, 1844 
1836, in which the provision is retained. ‘The fact, that the “,..., 
two surviving Judges, after the death of Judge Gaston,came =v 
to the conclusion that they could act as a “Court,” and did —_ 
proceed to hear and determine questions, and did so, in the 
particular case, cannot be admitted as an authority binding 

in law, without taking for granted the question, about which 

there is a difference of opinion, The most that can be-yield- 

ed to it is, that two learned men for whom the highest res- 

pect is entertained, acted upon that opinion. 

Should the Supreme Court, when constituted of the three © 
Judges of said court, sitting tegether as # court, in the case 
which is now presented, decide that two of the Judges, up- 
on the death of one, have power to act as a court and to 
lear and determine cases, such decision will be the law, and 
be yielded to as authority. ; 

His Honor then made the following order, to wit: 

It appeared to the satisfaction of the court, that the three 
Judges of the Supreme Conrt, met as required by law; that 
the appeal in this case was taken up for argument; but be- 
fore the argument was closed, Judge Gaston died ; that af- 
terwards the two surviving Judges heard a further argument, 
and then proceeded to decide and deliver the opinion as 
certified, and the court, being of the opinion that the two 
surviving Judges did not constitute the Supreme Court, and 
were not by law authorized to hear and decide causes, and 
that the appeal in this case is stil] pending in the Supreme 
Court, and is not decided, ordered the prisoner to be re- 
manded to Jail, there to abide the decision, and refused the 
motion of the Attorney General for judgment. From this 
order the Attorney General prayed for and obtained an appeal 
to the Supreme Court. 

Upon the coming on’ of this appeal in the Supreme Court, 
the Attorney General moved, upon the case therein stated, 
for a peremptory mandamus to the Judge of the Superior 
Court of Edgecombe county, commanding that court to pro- 


ceed to sentence on the prisoner, in obedience to the former 
certificate, 
29 
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Badger, who appeared with the Attorney General, for the 
State, in support of the motion, 

1. How did the Judge in the Court below inform himself 
that the judgment in this case was rendered by two Judges 
only? If he took notice judicially, as we suppose he might, 
ofthe death of Judge Gaston, he must also have taken no- 
tice that this event happened on the 23d January, after the 
Court had been in session several weeks ; and, consequently, 
the judgment might havebeen rendered during his life. The 
certificate sent down stated ajudgment of the Court, and if 
the presence’ of the three Judges was necessary to constitute 
a Court,then as all the Judges might have been present, the 
Judge below was bound to presume that all were present. This 
presumption, we learn from the transcript, was rebutted by 
the affidavit of the prisoner, who, being in close jail at Tar- 
borough, deposed to events which happened in Raleigh. 
Surely this was ‘not very strong evidence, upon which to im- 
pute to two Judges of the Supreme Court what the Judge 
below deemed an usurpation of authoritv to award a judg- 
ment of death. If the affidavit of the party himself could 
be received, he ought, at least, to have sworn positively to 
what he might personally have known. 

2. The Judge erred in hearing any averment or proof a- 
gainst the certificate transmitting the mandate of this Court. 
That certificate was’in the regular and legal form, by which 
judgments here have been in every case authenticated 
to the inferior tribunals, was signed by the proper officer, 
and sealed with the seal of the Court. Behind this, the 
Judge could not rightfully look, upon any suggestion or any 
proof. If he could,.then in every case he might receive evi- 


- dence to impeach what on its face appeared the judgment of 


a Court. For instance, in:debt on a judgment of a County 
Court, upon the plea of nul tiel record, if a proper exem- 
plification of the record were produced, the Judge might heara 
witness or even the affidavit of the defendant, to shew that 
there were but two justices on the bench when the supposed 
judgment was rendered, and upon this evidence pronounce 
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for the defendant on the plea. But if this cannot be done June, 1844 

by a co-ordinate or even superior tribunal, when ¢alled upon gist 

in a regular mode to enforce the judgment of a Court of _. 
° . . ° . : ane. 

equal or inferior authority, it follows plainly, that it cannot 

be done by the inferior, when required to execute a mandate 

of the superior tribunal, to which by law it is subordinate 

and owes obedience. It is not too much to say, that if what 

the Judge has in this case done be lawful and be followed 

out to its legitimate consequences, there is an end in this 

State, not only to all subordination amongst our courts, but 

to all security for our rights which depends on that absolute 

verity which the law ascribes to records. It is true entries 

of judgments may be forged ‘as well as made by mistake or 

usurpation of authority, and for this a remedy should exist, 

and no doubt does; but that remedy is not the one applied 

by the Judge in this case. It is one which leaves the sub- 

ordination of courts—the effect of proper exemplifications, 

and the security of rights unimpaired, and the whole sym- 

metry of our legal system perfect. 

3. But the Judge was equally in error, if the facts, relied 
upon by him to justify a refusal to obey the mandate, had all 
appeared upon the face of the certificate itself. The Judges 
of this court are not arbitrators appointed to decide a private 
dispute by the parties to it, who must shew their authority 
in the terms of the agreement, norare they commissioners to 
execute a public trust, such as ascertaining boundaries, or 
settling the position of a Court-house, but they are the 
Judges of a court established for the permanent administra- 
tion of justice, and their authority is not regulated by the 
principles which govern either private arbitrators or special 
commissioners. ‘The administration of justice is neither to 
be denied nor delayed, and such construction is to be made 
in regard to courts established for that administration, as 
will tend to keep their functions in eonstant activity. Hence, 
by the common law, if a court consist of several Judges, 
any one of them is competent to hold it, in the absence of 
the others, unless their commissions direct to the contrary.— 

2 Hawks, P.C. ch. 1, s. 10, 
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June, 1844 Hence, also, where there are divers officers (for example 


State 
v 


Lane. 


~ the Coroners of a county,) who have both ministerial and ju- 


dicial functions, although, when acting as ministers, they 
must all join, yet it is clear, that, when acting judicially, one 
is competent without the others. Lamb v Wiseman, Hob. 
70. 3 Vin. Abr. Authority (B.) pl. 20, 37. 6 Vin. Abr. Cor- 
oner (D.) pl. 1, 2,3, 4,7. Therefore, but for the provision 
in our statute directing two judges to hold the court in the 
absence of the third, which probably operates to restrain less 
than two from acting, we might well contend that one only 
of the Judges of this Court is competent to hold it. As it 
is, we insist: First, that where a court consists of several 
Judges, of which the major part have power, when all are 
present, to pronounce the judgment of the “ Court,” then if 
some of the Judges dije, the major part remaining, that ma- 
jor part constitutes the court, and has all the powers of the 
whole number. This is evident, for it would be absurd to 
say, that two Judges can pronounce the judgment of the 
court in the presence and against the opinion of the third, 
and yet cannot do the same thing, when they constituted all 
the Judges of the Court. This position is supported, if its 
intrinsic force needed any support, by the case of ministerial 
officers, where the greatest strictness is applied. For, “ if 
there are four Coroners in one county, and a writ is directed 
to them, if one dies, yet the other three may execute the writ 
because there still remains the greater number.” 3 Vin. 
Abr. Coroner, (D.) pl. 5. The conclusion seems to us irre- 
sistible. If where a writ is directed to four to do a ministc- 
rial act, to the valid execution of which it is necessary all 
should join, yet if one die the others can well execute the 
writ, a fortiori if two Judges can give a judgment contrary 
to the opinion of the third, they can do the same thing after 
the death of the third. Secondly: Wherever a court con- 
sists of several judges, some of whom may act in the ab- 
sence of others, they can also act upon the death of the others. 
This principle has been recognized and established by the 
highest autho1ity. By the law of the United States, the 
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Circuit Court of Connecticut consisted of the Judge of the June 1844 
District Court of that State, and the Judge of the Supreme “ 5.4, Bate 
Court of the United States residing in the Circuit to which une 
Connecticut belonged, The act of Congress authorized one 

of those Judges to hold the Court, in the absence of the 

other, but made no provision for the caseof the death of one 

of the Judges. One of the Judges died, and before the ap- 
pointment of a successor, the surviving Judge held a term of 

the Court. The question was brought before the Supreme 

Court of the United States, whether he had authority so to 

do, and that Cout held clearly and unanimously that he had. 
Pollard v Dwight, 4 Cranch. 421, 

It is worthy of remark, that the same kind of a astute 
and technical logic was used against the jurisdiction of the 
surviving Judge in that case, as has been urged against the 
authority of the surviving Judges in the case before the Court, 
The counsel there said—“If the Circuit Court is to “con- 
sist” of a particular Justice of the Supreme Court and a 
District Judge, it cannot exist without such a Justice of the 
Supreme Court. A whole consists of all its parts, If any 
part be wanting it is nota whole. A session of the Court 
may be holden by one Judge, but the Court must be in exis- 
tence. Whenever there are not two Judges of the Court in 
existence, its functions are suspended.” But the Supreme 
Court did not deem the argument strong enough to require 
particular refutation; the Chief Justice, in delivering the 
opinion of the Court, declaring that there was no foundation 
“for the exception taken to the manner in which the Circuit 
Court was constituted,” The analogy of that case to this is 
plain and exact. A Circuit Court consists of two Judges; 
if one is absent the other by express provision of law may 
act; and therefore, by the Supreme Court, if one be dead, 
the other may act, and the functions of the Court are not 
suspended until his place is filled. So here this Court con- 
sists of three Judges, of whom if one be detained, the other 
two may act in his absence—therefore, if he be dead they 
may act, and their functions, which were in legal activity ” 
while he lived, are not suspended by his death. 
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June, 1844 It has been suggested that the Legislature contemplated a 


—_ 
Seis 


consultation of three, though two might decide. Doubtless; 
but a consultation of three is as desirable and quite as possi- 
ble when ene is absent from indisposition, as when he is 
dead ; yet in the former case two may decide without the 
consultation, and why not in the latter? It may be said, 
that where the indisposition of the absent Judge is neither 
serious nor probably of long continuance, the remaining 
Judges will not be disposed to act without him and their dis- 
cretion may be trusted. True; and so in the case of his 
death, if the vacancy will be speedily filled, the remaining 
Judges will not be disposed to act without the aid of his suc- 
cessor ; and in that case also, their discretion may be safely 
trusted. The power is the same in beth cases, and in neither 
will Judges be inclined to act without a full Court, except 
from the influence of a strong sense of public duty. 

Upon the whole, we conclude that the refusal of the Judge 
to obey the mandate in this Case, was, in fact and in law, 
an act of judicial insubordination, although not so intended 
by him, and that a peremptory mandamus ought to issue. 


B. F. Moore and Mordecai for the defendant. 


Rurrin, C. J. The Court has very deliberately consid- 
ered the question arising in the case and we are all of opin- 
ion, that the decision in the Superior Court was erron- 
eous, and that the Attorney General’s motion must be grant- 
ed. 

Some preliminary objeetions may be stated to the course 
adopted in the Superior Court, which could not easily be ob- 
viated, although the main position were true, that, upon the 
death of one of the judges of this Court, the two surviving 
are not competent to held the Court. Upon what rule of ev- 
idence is the affidavit of the prisoner to be deemed better 
proof than the certificate from this Court, that the prisoner’s 
appeal had been duly considered and decided? But, if that 
difficulty were removed, there yet remains the undoubted 
principle of law, that every act of a Court has relation 
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was them alive and sitting in Court, and, indeed, as to this 5... 
particular case, he united with the other Judges in hearing a, 
the argument in part. How could the Superior Court judi- 
cially ascertain, that the opinion of. the Court was not 
formed and expressed with his concurrence, although, after 
his death, the surviving Judges might have been willing to 
hear any thing further that could be said for the prisoner, 
that might change their opinions. We suppose, indeed; 
from his high judicial station, the Superior Court and all the 
other authorities of the State, might ea officio take notice of 
Judge Gasron’s demise, and regulate their action according- 
ly. But the enquiry would still remain, what should be the 
action of the Superior Court, in such eases; and whether 
that Court should say that the prisoner’s case had not been 
decided by the three Judges, in opposition te the certificate 
purporting to emanate from this Court, as ofa day anterior to 
Judge Gaston’s death,that the Court (of which Judge Gas- 
Ton then constituted a member) had adjudged the prisoner’s 
case againsthim. ifthe Judge of the’ Superior Court en- 
tertained doubts of the authority of particular Judges to 
hold this Court, and also found reason‘to believe that, in point 
of fact, thsse incompetent judges gave a particular judgment, 
it may be his duty in concience, as faras he can, to frame 
his own course in such a way as to enable the party, affected 
by the judgment, to bring the matter to the consideration or 
reconsideration of the Supreme Court, when it shall be 
properly constituted, according to the notion of the Judge of 
the Superior Court. He may postpone the execution until 
after the succeeding term of the Supreme Court, and that 
tribunal, consisting of all the members which can sit in it, 
may then say, whether the supposed judgment is or is not 
the judgment of the Court, that is, whether the record of it is 
really a record of the Supreme Court, or the minutes of per- 
sons usurping its authority. If some of the Judges assume 
powers which belong only to all of them collectively, it is 
undoubtedly, an offence, punishable by impeachment or in 
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edly true, that the Supreme Court is competent to devise a 
remedy for the party, against whom such pseudo Court pro- 
fessed to give judgment, by vacating the same, or in some 
other manner, and that these proceedings or a judgment of 
an inferior Court, founded on it, might be superseded, and 
the latter judgment itself finally be reversed or vacated. 
But in the mean while, considering the relation between 
the Supreme judicial tribunal of a State ard all others, it 
does not comport with that comity and harmony, whieh are 
indispensable to their regular and useful action, that the in- 
ferior Court should resist the Supreme authority, by direetly 
refusing to obey the mandate of a writ in due form, and pur- 
porting to issue from the latter and to require certain acts 
to be performed by the former. It must be seen, that it is 
better to leave to this Court, in the first instance, the redress 
of wrongs done to a citizen in its name by persons, not-le- 
gally constituting the Court, than for a Judge ofthe Superior 
Court to take on himself to protect the publie from the sup- 
posed usurpations of those, who are vested with a higher ju- 
dicial authority than his own. For, if it be right, that he 
should do so in this instance, it must be so in every case in 
which he might think this Court had not jurisdiction, al- 
though all three of the judges of this Court might have held 
and decided, that they had. Upon the question of jurisdiction, 
the consequence is necessarily the same that an adjudication 
beyond it is: void, mo matter who makes it, whether some or 
the whole of the judges. If, therefore, a Judge of the Su- 
perior Court should think, that this Court, fully constituted 
according to his own admission, hath transcended its juris- 
diction, he would, upon the principle of the decision in 
this case, not be bound by the judgment, but obliged, moral- 
ly and legally, to resist it. 'The effect would be, to make the 
Judge of the Superior Conrt the paramount judge; since 
if the Supreme Court should again say,-as we do in this case, 
that the former decision was rightfully made, the inferior 
Judge replies again, that he is still not bound, because the 
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Supreme Court had not jurisdiction, and therefore was not June, 1844- 
compet&Mt to make the decision. This absurdity and the “5. 
very nature of judicial subordination prove, that, asin respect _ v 
to the jurisdiction of other Courts and other general ques- —_ 
tions of law, the decision of the Supreme Court is final, so in 
respect to its own jurisdiction the decision of the Supreme 
Court must not only be final, but its right to decide it must 
be conclusive. Although the sovereign may punish the 
Judges for assuming a jurisdiction not conferred by law, yet 
in respect of other Courts, what the icons Coyirt holds to 
be within its jurisdiction is thereby made so, inasmuch as no 
Court can rev the decision, nor can be allowed to resist 
it, unless it may also be allowed to refuse to carry into exe- 
cution every judgment ef the Supreme Court, which to the 
inferior C@art may seem erroneous. ‘To correct a mistake of 
the Supreme Court on a question of its jurisdiction, or to va- 
cate and annul] proeeedings done in the name of the Supreme 
Court, and entered among its records as the acts of the Su- 
preme Court, must, necessarily, be the province of the Sa- 
preme Court itself, and of that alone. 

The foregoing observations have not been made with the 
view toa decision of the case without the disctission or decis- 
ion of the larger question, with respect to the powers and 
duties of the persons, appointed to be the judges of this 
Court. Far from it; for it would not become us, who sit 
here, to evade the direct decision of that question by any 
means whatever. Indeed, we should not have stopped to 
say a word on the subjects hitherto discussed, had we not 
thought it of some consequence to state, what is the proper 
course to correct an excess of jurisdiction by this Court, or 
the assumption of its authority by persons not fully invested 
with it, so as to avoid the direct conflict between the Su- 
preme and Superior Courts in the manner exhibited in this 
case. 
- For the purposes of the other question, we will, then, as- 
sume that Judge Gaston had died before the last term be- 

30 
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June 1844 gan and- thatéhis seat had not been ‘filled. The-enquiry is 
whether, in that case, the two surviving Judges wef oblig- 
ed to hold the Court, or was the whole jurisdictién’ suspend- 
ed until the appointment of a suecessor. Few can doubt, 
on which side our answer would be, if we were allowed to 
consult our personal ease or private wishes only. «It.can be 
understood by any gnée, and' we know by experiénce, that 
the burden of this Office is much lighter when divided a- 
mong three than two. It is very sensibly so, as respects the, 
degree and duration of@he labour, bodily and mental. But 
the difference, in point of responsibility, to.one having just 
views of the functions of a Court of the last @¥ort for eauses 
of all kinds, criminal, common law, and equity, is not easily e 
to be conveyed to one, who has not known for himself We. ~ 
had every motive, therefore, apart from a sense duty, to 
postpone the exercise of our office-until our share of the du- 
ties would be smaller and their difficulty dirhinished. But 
the judicial power is not conferred on the Judge for his 
own gratification, either by distinction in station or for its 
emoluments, but for the public service. If, therefore, the 
Judge finds he has the power to decide a cause brought be- 
fore him, a correspondent duty instantly arises, that he should 
decide it. We have no more right to decline. exercising a 
power, conferred by the law for the general benefit, than we 
have to assume powers withheld by the law for the common 
safety. Accordingly, when the lamented death of Judge 
Gaston occurred, I can with truth say, my brother Daniel 
and myself, with a single eye to our public duty, set our- 
selves earnestly to enquire what the Legislative will and 
the general rules of law authorised us to do in that emergen- 
cy; and, with all the lights we could get, having come to 
the conclusion, that the .judicial power survived, notwith- 
standing the death of one of the members of the Court, it 
followed, as a corollary, that we were obliged to exercise it, 
and proceed in administering the law of the country. It is 
due to ourselves and to the Bar, which, owing to particular 
circumstances, attended at the time in greater numbers than 
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usual, that we should say, the question did not passs swb-si- June, 1844 
lentio, nor was the conclusion arrived at upon slight consid- 5. 
eration. On the contrary, the Judges thought of it deliber- _ v 
ately; and we communicated our views publicly to the _ 
Bar, inviting their particular attention to itas a body. The 
next day, I again stated from the bench the opinion the 
Judges had formed on the point and the general grounds on 
which we went; and requested, if the opinion of the Bar 
was different, or if any gentleman had doubts on it, that it 
should be fully argued. The opinion @f the Bar was then giv- 
en unanimously, that the surviving Judges had the power of 
holding the Cqt. One gentleman, a particular personal 
friend of my own, suggested, indeed, to me in private, that 
although we had the power, yet suitors, and, perhaps, other 
persons, might not have as much confidence in a Court of 
two as of three Judges; and, therefore, that the exericise of 
the power might create a dissatisfaction, which it might be 
prudent to avoid. With sincere thanks for the suggestion, I 
was obliged to decline it; as I felt as little at liberty to consult 
the pleasure of other people upon the question, as I had to 
consult my own inclination and ease touching it. 
Another gentleman, Mr. Henry, said, that as he was the on- 
ly member of the Bar, who had, from the first, entertained a 
doubt, he would mention the ground of it. He then stated, 
that taking the Act of 1834, Rev. Stat. Ch. 32. s. 4., literally, 
he had received the impression, that the authority to hold 
the Court was given to two Judges only in the single case, 
when the third Judge was disabled from attending by sick- 
_ ness or the like cause, but that when he came to reflect upon 
the absurdity of treating the sickness of a Judge as a strict 
condition precedent to the exercise of the judicial power by 
the other two, which would be to require two Judges, when 
there are three, to hold the Court, but prohibit them from doing 
so when there are but the two, he had at once given up that 
construction of the act, as too narrow and technical, and 
discreditable to the Legislature. I then proposed to put our 
reasons for the opinion into writing, that thereafter it might 


‘ 
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June, 1844 he seen to have been distinctly determined; but by general 
~ consent the point was deemed so plain that it was thought 
no one could doubt on it, and that we might well spare oun- 

selves the pains of writing an opinion. 

I will now, however, state the general views taken by us 
upon the occasion mentioned ; which, indeed, are much the 
same that we now entertain. Before doing’so, however, it 
may be well to dispose of some matters which really seem 
too trivial to be introduced, to aid in construing a statute con- 
stituting a high Court @ justice. 

In the first place, then, we admit, that if persons refer a 
question to the arbitrament of three, the a@rd cannot be 
made by two of them, but only by all three. But the Judg- 
es of this Court are not arbitrators. Although arbitrators are 
sometimes, by way of similitude and illustration, catled Judg- 
es of the parties’ own choosing, there are great differences 
between them and us. Arbitrators are appointed by the a- 
greement of the parties, and therefore they must act accord- 
ing to the agreement; and when the agreement is for a deci- 
sion by three and not by a majority of the three, all must 
concur; else, it is no award at all. It is a case of mere pri- 
yate power. But we are appointed by the country and to 
decide causes, whether the parties will or will not, according 
to the course of the law. Now, the rule with respect to pow- 
ers of a public nature, even though not judicial, conferred 
on several, is, that the decision of a majority is valid. Co. 
Lit. 131, b. ‘This is a settled principle of the common law, 
descending even to aggregate corporations. Thus in the 
Attorney General v Davy, 2 Atk. 212, Lord Harpwick 
held, that a majority might act, though nothing was men- 
tioned in the charter to that effect. ‘The same doctrine was 
applied to contracts made by church wardens and overseers 
of the poor in Rex v Beeston, 3 'T. R. 592. And the gene- 
ral principle is stated and fully considered in Grindley v 
Barker, 1 Bos. & Pul. 229. The only exceptions to the 
principle, within our recollection, are juries. The common 
law wisely requires the verdict of a petit jury to be unani- 
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mous; and, iggfavor of the accused, that a grand jury shall June 1844 
not act by a lean majority, but that a bill must be found by g,,1. 
not less than twelve. But a @urt of justice is neither a — 
body of arbitrators, nor a jury of either kind. °° 

@Ve likewise admit, thfit, if a statute empowers two judi- 
cial officers to do a particular act, they must meet and exe- 
cute it, fogetHM, and cannot act separately ; as if an appoint- 
ment of overseers under the 43 Eliz. be signed by two jus- 

* tices, separately, it isbad. Rez v Forrest,3T.R.38. But 
there can be no majority of two persons which will not in- 
clude both; and as that is so, the parties have a right to their 
united judgment on consultation. But that does not estab- 
lish, that the general rule, that a numcrous body, that is to say, 
consisting of three or more, with powers for public purposes, 
may act by the major part, does not apply to a Court com- 
posed of three or more. On the contrary, it is peculiarly fit 
that judicial decisions may be made by a majority; else, liti- 
gation evould be interminable. So, if two may give the 
judgment of the Court against the third, two must be com- 
petent to hold the Court alone, unless the commissions of the 
Judges or the statute constituting the Court require, that all 
three should unite in the judgment, or, at the least, that they 
should all meet together, so as in every case to take the sense 
of each and every one of them. A fortiori, if one of the 
three be dead, the survivors, who still constitute a majority 
of the whole, must be competent toact. It is to be remem- 
bered, that the question concerns the exercise of the judicial 
power, and that the general interests require, that, as it is ab- 
solutely necessary to the welfare of the State, and may at all 
times be needed, it should never be suspended, unless the 
legislative will to that effect be plainly expressed, or is to be 
as plainly implied, We admit, indeed, that if the commis- 
sions, or the statute according to a just interpretation, require 
all the Judges to unite in opinion, or even to be present 
when the judgment is given, then less than the whole num- 
ber can do nothing, from whatever cause the whole number 
may not have convened. So, if a particular number of a 
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“Jane, 1844 larger body be required, the consequence is thesame. Thus 
the statute, constituting our County Court, and authorizing 
all the justices, “or any tlfee of them,” to hold the Court, 

+ ~ plainly implies, that less than three cannot hold it. But 
simply appointing a certain numbé of Judges of a Coupt, 
“exceeding two, does notin itself amount to an enactment, 

_ that all those Judges should either unite in® judgment or 
in consultation ; nor does it import, that they should-unite in 
consultation more than in ,opinion. The question therefore 
depends upon the proper rules of construction to be applied 
to statutes regulating or conferring judicial powers, and the 
trie meaning of our-statute, ascertained by those rules. 
Now, we begin with the principle, that this is not like the 
grant of a private power and to be ‘construed strictly, ac- 
cording to the very lefter; but that it is of a. public nature, 
to be exercised for the common weal, and, therefore, may be 
exercised by the major number of those with whom it is en- 
trusted. Nay, we further say, that this is not an ofdinary 
power of a public nature, as to build a Court-house, or lay 
off a town, or to superintend the police of a town, but. it is 
one of great powers of State, the necessity for which is so 
unvarying afd indispensible, that it is not to be presumed 
the Legislature intended that it should be inefficient or 
dormant, while it could be exercised by such a proportion of 
the whole number of its depositories, as might exercise it, if 
it were any other power of a public nature. Therefore, 
when the statute is silent as to what number of the Judges 
shall unite in the judgment, a majority may give it; and, in 
like manner, when it is silent as to the number of Judges 
who shall unite in consultation, a majority must suffice. 
That is precisely the character of the act which created this 
Court. It provides, that three Judges shall be appointed 
and commissioned, as Judges of the Supreme Court of North 
Carolina, and that it shall be the duty of the said Judges - 
and their successors, to hold the Court twice a year, until 
all the business shall be determined. It makes it the duty 
of each and all of us to hold the Court, but it does not say, 
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‘that a less mi@6Gi should er should not hold f, ‘ "There is, Jame 1044 
then, no express provision in the “actsipon either question ; pete 
that i is to. say, what number of the Judges shall von véne in. bine, 
__ ordgaso havt power. to proceed . in,-the butsinéss; or, after ‘thé - , 
jisite number shail ‘ha¥e convened, “what proportion of. ae 
« that n nber Gas ive the judgmetit.of the C&irt? - Now,. it.* 
A pa enied th at there is sueh a difference between the. two... ge°" 
puttposes for which a. certain’ number may be required, ‘as 
+ PY Sanit well induce the legigature ‘fo ‘the whole to con- °° 
Me, ‘though fire whole, wifen cen ¥ not be requir- 
“(éd to concur in the judgrtent, ” But the question is, whethgt 
in this act we c&n see, thay the whole yumber is required or — 
one of those purposes, whore than for the other, And we 
own that we cannot see in the aet the least difference in‘ that 
respect. If it reqtires all the Judges to be united in consul- 
tation, so it doeg in judgment also, according to its terms. 
But it is said the act in several instances makes a distinction 
betwee&& the “Judges” and the-*Court,” and, therefore, that 
“ the Court” means all the Ffidges. Certainly the act speaks 
of the Judggs as several persons, and of the Court, as con- 
stituted by several Judges. But it does not follow, that it is, 
atall times, necessarily to be composed of the three Judges, 
and not of a less number, when the three cannot attend, or 
are rfot all in being. The act speaks of the Judges, several- 
ly, in conferring on them, distinctly from their duties in the 
Supreme’ Court, power to issue writs of Habeas Corpus, and 
indeed all the powers of a Judge of the Superior Court of 
Law and Equity, except holding those Courts. Therefore, 
iu that respect the Judges are distinguished from the Court. 
But the act likewise speaks of “the Judges of the Supreme 
Court,” when it is clear it refers to their actiun in conjunc- 
tion and in Court, as upon any other occosion of thus act- 
ing ; as for example, that “the Judges” shall appoint a 
Clerk and a Reporter, and shall prescribe rules of practice 
for the Superior Courts. All these being proceedings in 
which they do not act separately, but together, in acts which 
they record. But if “the Court” mean more than one 
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June, 1844 Judge—as we will not question—still, how @an we say, it 
means all of them and not a majority ? It is absolutely cer- 
tain, that “the Cour:” caffnot mean all the Judges in giv- 
Ing the judgmerit of “the Court,” for unailimity was never 
required in any Court, and there have beer many dissds . 

* in this, Court® Apdeed, itis admitted at the bar, thatto this , 

.. purpose, “all the Judges” are’ not required to Brstihe “Re. | 
Court.” We claim no bénefit from the admission, save only’ : 
as it aids in the construction of this statute, for it is undoubt- @ e 
ed law, that it may.‘ require more than a majority, or e@n 
the whole number of a public body to assemble before the 
body will be properly constituted ; and also,that when the 
requisite nirmber has assembled té eonstitute the body, then 
unless the law specially require a certain number to make a 
decision, the majority of those present.may not only decide 
a question, but their decision is that of the’ whole body, and 
not of the persons merely who compose the majority. Grind- 
lay v Barker, 1 Bos. & Pul. 229. We see the pynciple 
familiarly exemplified in our legislative bodies. ‘Fhe Con- 
stitution of the United States requires two-thirds of the Sen- 
ate to concur in approving a treaty, or in a conyktion or im- 
peachment. But generally, when the number prescribed to 
form a quorum has assembled in each House of Congress, 
their acts, whether passed unanimously or by a naked major- 
ity of those present, are “ Acts of Congress,” of the whole 
body, and not of those persons, whose names are recorded 
im favor of iton the journals. Therefore, in all cases it is to 
be enquired, what number, after convening, may act for the 
whole, either upon particular subjects or generally. That is 
the enquiry upon the act creating this Court. It is said, 
that all the Judges are required to compose a Court, by 
force of the term“ Court.” Certainly, that does not neces- 
sarily follow ; for a Court is often held by a part of those 
who have the power of sitting in it, and, if it were not so, 
some numerous Courts never would be held, as all the mem- 
bers never would be got together. Then, it is said, that if 
that be not so, generally, the word is used in that sense in 
this act. But that is disproved by the fact, that the judg- 
ments of ‘the Court” are given by the majority of the 
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judges. If ali the judges be necessary to constitute “the June, 1844 
court,” then all must be also necessary to give the judgments “, 
of the “court,” as far as the import of that term, in itself, — v 
goes. But it is admitted, that is not true in the latter res- kame. 
pect, and that the majority may give the “judgment of the 
court.” But upon what principle is that so? It is not in 

the statute, in words, that two may decide against one. 
Therefore, we must resort to something else to restrain it. 

It_is said, that it arises from necessity. But what is the 
necessity? It must depend upon reasons differing from 
those which require arbitrators and jurors to be unanimous. 
Why, plainly this is the necessity: to prevent the failure of 
justice by having no decision. It is the old principle of the 
common law, that the interest of the public, that powers of 

a public nature should be exercised, makes it necessary to 
enable the majority to act in opposition to the minority. A 
necessity of precisely the same nature, if not to the same ex- 

tent, calls for the exercise of the judicial power by the ma- 
jority of a court in the absence of the minority; and espe- 
cially requires that the power shall not become dormant up- 

on the death of a judge. But the argument is added, that 

the decision of the majority is more apt to be right, when the 
reasons of a dissenting judge have been heard, and will be 
entitled to more confidence, than if made by the majority 
alone. That may be true; and it may therefore be so far 
policy to entrust the power of decision to two, the three be- 

ing present, rather than to two in the absence of the third, or 
when there is not a third. But that is a point for the considera- 

tion of the Legislature; and when they say so, they will be 
cheerfully obeyed. But when the act contains no such re- 
restriction upon the ‘power of two to act alone, more than 
upon the power of two to decide, we cannot interpose a re- 
Striction in one respect more than in the other. Until, there- 

fore, the Legislature shall have said, that all must coneur in 
giving the judgment of the court, we shall continue to give 

it according to the opinion of the majority.» And, in like 
manner, until the Legislature shall have said, that upon the 
death of a judge, the — judges are to receive their 
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June, 1844 salaries and do nothing, but that the conrt is to be shut 


v 
Lane, 


against suitors, we think the survivors bound to proceed in 
their office, and administer the law. 

Views like the foregoing induced Chief Justice HENDERSON 
and Judge Hatt, to hold the court alone at December Term, 
1829. Judge Toomer accepted a temporary commission 
upon the death of Chief Justice Taytor, to expire at the 
end of the next session of the Assembly. I was appointed 
to succeed him, and of course, to come into office at the end 
of the session. Upon the resignation of Judge Toomer, 
during the sitting of the Legislature, there was a chasm be- 
tween his going out and my coming into office, which, be- 
ing forso short a time, the Legislature did not think it 
worth while to fill. But it so happened, that the Assembly 
did not adjourn until the 8th day of January, 1830, while 
the term of the court began on the 28th of December, 1829. 
During the interval, then, there was a vacancy on the bench ; 
and during that interval the two old Judges held the court. 
They did not do so sub silentio. They considered it, and 
also did me the honor to consult me on it. It was likewise 
the subject of conversation at the bar and in the Legislature. 
By common, if not universal concurzence, it was agreed, 
that the two Judges, being all then in existence, ought to 
hold the court. If there had been a serious doubt to the 
contrary, the Legislature would immediately have done one 
of two things: either have filled the vacancy by electing a 
Judge for the residue of the session, or have passed an act to 
keep the court open from day to day until the end of the 
session. Neither was done; but the court was held by the 
two Judges eleven days in the same building, in which the 
Legislature was sitting. Itis true, that not much business 
was done, as none was pressing, and all expected the court 
to be full in a fewdays. But several motions were heard 
and decided, and orders made in causes; and, to the purpose 
of shewing the opinion of the Judges upon the question of 
power, one decision is as important as many, if deliberately 
made. ‘That, indeed, was a much stronger case than ours ; 
as then an appointment had actually been made, that would 
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fill the vacancy in a very short time. Yet they did not June, 1844 
await that time, — 
Nevertheless, it is known that partly from scruples of one 
of the Judges, perhaps, over-punctilious, and from a general 
desire on the bench to obtain all possible aid in making de- 
cisions, it became a practice when a Judge was absent from 
sickness of himself or his family, not to proceed with the 
business until he could attend. This caused business to ac- 
cumulate, and consequently, a delay, which was the occa- 
sion of some complaint. ‘That produced the act of 1834, 
which forms the 4th section of Rev. St. c. 33, and enacts, 
that when any one of the Judges is disabled from attending, 
- twoof them shall hold the court. That the act was neces- 
sary for thesole purposeof distinctly declaring it to be the duty 
of two of the Judges to kear and determine the causes, and 
thus compelling them to do so, has, we think, been shewn 
upon the geueral principles already considered. But, fur- 
ther, it follows from the known practice of two Judges de- 
ciding cases in which the third Judge could not, with pro- 
priety, sit. 

The act of 1818 provided for calling in Judges of the 
Superior Courts, when one or more of the Judges of the 
Supreme Court, from personal interest or other sufficient 
reasons, was incompetent to decide. The act of 1821 re- 
pealed the provision, but was never meant to render, and 
could not render a Judge competent to decide his own cause 
or that of his near relation. Even under the English con- 
stitution, a statute, making a man the Judge in his own 
cause, would, in the opinion of Mr. Blackstone, be void, as 
contrary to natural justice and the reason of every man. 
So, of course, it was understood here, and therefore cases in 
which one of the Judges felt an interest—and there have 
been several—have been decided by the other two, both be- 
fore the act of 1834, and since. 

It was thus seen, that there was not in the commissions 
of the Judges nor in the statute which established the 
court, any cause directly making the whole nimber of 
Judges necessary to hold the court; that two of our prede- 


Vv 
Lane. 
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June, 1844 cessors under that act had held the court with the knowl- 
a edge, at the time, and, consequently, with the approbation of 
v _ the Legislature; that in other instances two had, by them- 
Lane. selves, decided, when the third Judge was incompetent from 
interest or tavor; that there had been no refusal of two, 
when the only Judges, to act; but that there had been in- 
stances of their omitting to do so when one of the body 
could not attend; and that the Legislature had passed an act, 
which did not restrain two from acting as they had before 
done, but was directed sojely against the omission of two to 

act in the necceary absence of the third, and forbids such 
omissions for the future: the argument seemed complete, 

that both upon common law principles and from the clear 
purpose of the Legislature, two surviving Judges are under 

an obligation to keep the court open for the dispatch of busi- 
ness. Indeed, if there had been nothing else but the act of 
1834, and there had been in the act of 1818 a provision re- 
quiring the attendance of the three Judges as necessary to 
compose a court, we should have thought, that after 1834, 

two Judges could constitute a court, when the other was 
dead. We cannot view that merely as an enabling act, con- 
ferring power on two Judges to hold the court, when it 
should happen as a special contingency, that there were 
three Judges in esse, and two of them were able to attend 

and the other was not able. It seems to us, that so to re- 

gard it, would be to look at the letter more than the sense of 

the act. The purpose of the act is to prevent delay of jus- 

tice by expediting decisions of causes in this court: which 

has been a favorite purpose with the Legislature from the 
foundation of the court, the act of 1818, having required 

the court to sit at each term “ until every cause prepared for 
decision should be heard and determined.” ‘Then the act of 
1834 comes in to remedy an omission of two of the Judges 

to hold the court, when the other was unable from sickness 

to perform his duty. Surely his death creates a like exi- 
gency for the services of the two surviving. For, it is most 
absurd, that two Judges should be able and bound to hold a 
court, when there are three Judges; and yet that they 
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should not be bound nor allowed to hold the court, when June 1844 
there are but two. Such were the grounds on which my ~~” 
brother Danrex and myself proceeded atthelastterm. They —v 
have lost none of their force from subsequent reflection or %#"* 
on further research: and my brother Nasu directs me to say 

that he entirely concurs therein. 

We find, indeed, that we were wrong in supposing that 
the general rule, in respect to the exercise of powers of a 
public nature, is applicable to the judicial power. The com- 
mon law deems it of such high consequence that it shail 
never be suspended, but that the tribunals of justice should 
at every term be always open to suitors, that it adopted the 
principle that each one of several Judges of a court may 
hold it. 

Sergeant Hawkins thus lays it down in his chapter on 
courts of criminal jurisdiction. He says, that, regularly, 
when there are divers Judges of a court of record, the act of 
any one of them is effectual, especially if their commissions 
do not expressly require more. So if‘a writ be directed to 
two coroners, oneof them may not serve it, as it is a minis- 
terial act; but one of them may hold an inquest, because 
that is an act judicial. Viner Abr. Coroner D. Thus it 
appears that, at common law, each Judge has the full judicial 
authority, unless he be required expressly to exercise it in 
conjunction with others; as in the quorum clause of the 
commissions in England, or the provision in our act requir- 
ing three justices of the peace at least to compose a County 
Court. Accordingly one Judge has often sat on the two 
benches of Westminster-hall; though as there is very sel- 
dom an occasion for it tobe done, he prudently declines the 
decisions of demurrers or difficult points of law. 3 Chitt. 
Gen. Pr. C.6to 17. It will not, however, be understood, 
that this court can be held by one Judge; for however that 
might have been before 1834, the act of that year, which re- 
quires, as we think, two judges to hold the court whenever it 
becomes necessary by the sickness or the death of an asso- 
ciate or otherwise, yet plainly imports that less than two 
Judges shall not hold it in any case, 
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June 1844 But we have been still more fortunate in laying our hands 


State 
Vv 
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on an adjudication upon a statute and on circumstances ve- 
ry similar to our own. An act of Congress of April 29th, 1802, 
established Circuit Sourts, and enacted that they should con- 
sist of the Judge of the Supreme Court residing within the cir- 
cuit of the Judge of the district, where the court should be hold- 
en, and of the District Judge; with a proviso, that when only 
one of the Judges, thereby directed to hold the Circuit Courts, 
should attend, then the court might be held by the Judge 
attending. Judge Parrerson was the judge of the Supreme 
Court residing in the circuit in which Connecticut was situ- 
ate; and, of course, he and the District Judge of Connecti- 
cut were the judges, “of whom the Circuit Court,” for that 
State, “consisted.” An action was brought to that court, 
then held by the District Judge, and the defendant pleaded 
to the jurisdiction, that Judge Pattersun was dead, and 
that there was no other judge of the Supreme Court residing 
within the circuit. Upon demurrer it was insisted there, as 
it has been here, and, apparently, with better ground for play- 
ing upon the word, “court,” that, although the judge might 
hold a session or term of the court, while both judges were 
living, yet, that by the death of one of the judges, of which 
the court “consisted,” the court was no longer existing; in- 
asmuch as a whole consists of its parts, and, as one half was 
gone, the whole did not exist. But the Supreme Court of 
the United States held, that there was a Circuit Court, not- 
withstanding it was to consist of two judges, and one of 
them was dead. For that opinion Chief Justice MarsHaLt 
gave this satisfactory reason: that the Circuit Court con- 
sisted of two judges, either of whom was capable of per- 
forming judicial duties; and that the death of one could not 
disqualify the other for discharging his official duties, until 
the vacancy should be filled. Pollard v Dwight, 4 Cranch 
421. The case is exactly apposite to ours. Here, two of 
the judges are, by the statute, capable of acting, if the third 
be disabled froin attending ; conseynently they do not be- 
come ineapable by the death of their afflicted brother. H 
Judge Gastron had languished on a sick bed during the 
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whole term, the other members of the court would have June,1844 
been obliged to go on with the business. Surely his death ~ 
can neither impair their capacity nor obligation still to do so. © 


Per Curiam. Mandamus ordered. 


SAMUEL WHITAKER vs. DAVID CARTER. 


It is no ground for a new trial, that a challenge of a juror by a party for 
cause has been improperly overruled, where the party has been tried by a 
jury to whom he had no objection, not having been prevented from exer- 
cising his privilege of challenging four peremptorily. 

In an action on the case for slander, it is competent for the defendant to shew 
that the words were uttered before a tribunal of a religious society, of 
which the plaintiff and defendant were both members, for the purpose 
of disproving malice. But the decision of such tribunal is incompetent 
evidence. 

On the trial of an action for slander in charging the plain‘iff with perjury, it 
is not competent for the defendant to give evidence of any other perjury 
than that laid in the declaration, and affirmed to be true by a plea of justi- 
fication. 

In a declaration for slander in charging the plaintiff with perjury, where it is 
alleged that the plaintiff had been in a certain suit sworn and examined on 
oath as a witness &c., it is not necessary to state what he testified on such 
trial. * At all events such an objection comes too late after verdict. 

The cases of the State v Arthur, 2 Dev. 217, and State v Twitty, 2 Hawks 
449, cited and approved. 


Appeal from the Superior Court of Law of Wake, at 
Spring Term, 1844, his Honor Judge Pearson presiding. 

This was a case for slander, in charging perjury as to the 
sale and delivery of two sacks of salt. 

Before the jury were impannelled, the defendant chal- 
lenged Mr. William Page for cause, and proved by the oath 
of Page, that the plaintiff’s son had married the daughter 
of a brother of the juror. The court did not think the 
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June, 1844 cause sufficient, and the defendant then challenged Page 

“Whiteker peremptorily. The defendant also challenged Madison 

v Hodge for cause, and proved, by the oath of Hodge, that, 

Carter. during the present term, the plaintiff, knowing that he was 
one of the original pannell, had talked to him about the 
case in a way shewing an intention on the part of the plain- 
tiff to prejudice. the juror against the defendant. Hodge 
was under subpeena as a witness for defendant. The court 
did not think the cause sufficient, as it did not appear, nor 
was it alleged that the juror was, in fact, prejudiced against 
the defendant, by this conduct on the part of the plaintiff. 
The defendant then challenged Hodge peremptorily. The 
defendant then challenged two others peremptorily—and the 
jury was impannelled. 


Woodall swore, that about July, 1839, in the store of the 
defendant, he heard the defendant say of the plaintiff, * Whit- 
aker can prove any thing, he swore me out of two sacks of 
salt.” The plaintiff then read a warrant and judgment in 
favor of Carter against Whitaker, tried before one Cook, a 
justice of the peace, and proved by Poole, that on the trial, 
Whitaker produced and swore to, under the book-debt ac- 
count, an account against Uarter in which one of the items 
was two sacks of salt, and that this account was allowed by 
the justice as a set off to Carter’s claim. On cross-examina- 
tion Poole stated, that Carter, at the time of the trial, denied 
that he had ever got the two sacks of salt, and the parties 
had angry words. A few days afterwards, Whitaker told 
this witness, that he had, upon going home, found he was 
mistaken in the date of his account; that the salt had been 
sold and delivered in December, 1835, and not in December, 
1836, as stated in the account ; that he stated further, that, 
in conversing with his family, he found that he could have 
proven the delivery by his son Barnes, who was present at 
the time it was delivered ont of his wagon; that he also 
stated, that as to Carter’s saying that he at first said it was 
lime instead of salt, that made no difference, as the price of 
two casks of lime was about the same as the sacks of salt ; 
that he drew up the account from memory, his books being 
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at home, and, although he mistook the date, yet he was care- June 1844 
ful to put down no items but what were right. Crowder yo 
swore, that, in the summer of 1839, he heard defendantsay, 
that Whitaker, the plaintiff, had sworn falsely about two Or. 
sacks of salt, and he intended to make him carry them all 
over Wake county on his electioneering campaign. Joiner 
swore, that, being the Methodist Circuit rider, the plaintiff 
and the defendant both being members of his church, he 
called on the defendant in the summer of 1839, and request- 
ed him to state over the facts, with a view to have the charge 
investigated by achurch meeting. The defendant declined 
being the accuser, but, at the instance of Joiner, stated, that 
the plaintiff had, on the trial of the warrant, sworn falsely 
about the two sacks of salt. T'homas Whitaker swore, that 
he was present at the church meeting, about the 25th of Au- 
gust, 1839, when the matter against the plaintiff was taken, 
up. ‘The defendant said he was not the accuser, but if the 
charge was brought forward he was prepared to prove it. 
')‘he charge had before been stated to be, that Samuel Whit- 
aker, the plaintiff, had sworn falsely, in saying that Carter, 
the defendant, owed him for the sale and delivery of two 
sacks of salt, whereas, in fact, Carter owed ‘him nothing, as 
the salt had never been sold or delivered. Upon the éross- 
examination, the defendant’s counsel proposed to ask this 
witness, whether the trial was gone into, and what was the 
decision. ‘This was objected to. ‘The court admitted the 
evidence, so far as to shew that a trial took place, but ruled 
out the evidence as to the decision, upon the ground that 
the fact of there having been a trial was relevant to shew, 
by way of explanation, the circumstances under which the 
eharge was made, but that the result of the trial ought not 
to influence the case one way or the other. The witness 
said, that the trial was had, and that the defendant, as a wit- 
néss, said that the plaintiff had sworn falsely as to the two 
sacks of salt. Much was said: among other things, he re- 
collected, that the plaintiff said his own son, Barnes, was 
present when the salt was delivered, and that he bad made 
out his account in haste, and had dated it in 1836, instead 
of 1835. 

32 
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June, 1844 "The defendant offered in evidence the account which he 
Whitaker W@tranted upon, and the account sworn to by the plaintiff 
v under the book debt law, as a set off on the trial, which con- 
Carter. tained an item of two sacks of salt at $8, sold and deliver- 
ed 24th December, 1836. Peleg Spencer swore, that he had 
acted as the bar-keeper of the defendant, who kept tavern in 
Raleigh; that on several occasions in 1836 and 1837, he 

had presented the defendant’s account to the plaintiff, who 

said he had a due bill on Carter, which ought to be credited, 

but did not allege any other claim; that, in November, 
1837, just before the warrant issued, the plaintiff and the 
defendant had a conversation in his presence about the mat- 

ter. The defendant entered a credit for the due bill, and 
asked if the plaintiff had any other claim. The plaintiff 

said he ought to be credited for two casks of lime. "The 
defendant asked if that was all. The plaintiff said he had 

no other charge. The defendant denied ever getting the 
lime. ‘The plaintiff insisted upon the credit. The defend- 

ant said, “I will bring this matter to a close,” and immedi- 
ately took out the warrant which was returned and tried on 

that day. The witness said he was about the tavern of the 
defendant in- the Fall and Winter of 1235; that the defend- 

ant was in the habit of using but little salt, as he bought 
bacon and not pork, and usually got salt from some mer- 
chant in town, by the peck or half bushel, as it was needed 
about the tavern ; that he did not see either two or one sack 

of salt about the establishment, and thought, from his situa- 

tion, he would have seen it had it been delivered. Mrs. 
Beasely swore, that she was the defendant’s house keeper 

in the Fall of 1835, had eharge of the smoke-house, dairy, 

é&c., and did not see either two or one sack of salt ; that she 
thought, from her situation, she must have seen it, if it had 

been about the establishment. She said she was raised in 
Hyde county, never saw salt in sacks until since the com- 
mencement of this action, and from this circumstance, 
thought, if a sack of salt had been delivered, her attention 
would have been fixed on it. The defendant called several 
witnesses, as to the character of the witness, Woodall, who 
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stated that he was a man who talked a great deal, and had June, 1844 
the character of telling lies, sometimes in giving exaggerat- yo 
ed accounts and descriptions of things, and at others in teH- —_v 
ing falsehoods calculated to do mischief in the neighbor- © 
hood; that he had never been charged with telling a lie 
when on oath or with being dishonest, except in the partic- 

ular of not regarding the truth in conversation. The wit- 
ness, Justice, said he would not, from his character for lying, 
believe him on oath. The plaintiff called Barnes Whita- 

ker, his son, who swore that, some time shortly before Christ- 

mas, in 1835, having been to Fayetteville with his father’s 
wagon, he brought to. Raleigh, among other things, three 
sacks of salt; that he drove the wagon up to the defendant’s 
house in the cross-street near where Mr. Manly then lived, 

and, in the presence of his father and the defendant, deliver- 

ed to the defendant two sacks of salt, and then carried the 
other sack to Mr. William H. Haywood, sen. ; that his fa- 

ther was a member of the Legislature at the time, and board- 

ed with Carter. Mr. Haywood swore, that, sometime in 

the winter season, he could not recollect the year, but the 
Legislature was in session, he saw a wagon in the main 
street, near the defendant’s house; that he asked the wituess, 
Barnes Whitaker, what he was loaded with, the reply was 

salt. The witness proposed to buy a sack; Barnes said, he 

had sent to the State House for his father, who would be 
there in a few moments; that accordingly the plaintiff soon 
came; that the plaintiff said there were but three sacks of 
salt, two he had promised to let Mr. Carter have, and the 
third he wished to retail. The witness insisted upon hav- 

ing it, and plaintiff finally agreed. The witness then pass- 

ed on, and returning in some fifteen minutes, noticed that 

that the wagon had been. moved up into the cross-street, 
near Carter’s gate, and was in a position to deliver salt or 
other heavy articles into the yard of Carter. ‘The witness 

did not see any delivered, but went home, and his salt was 
afterwards delivered by Barnes Whitaker. The conversa- 

tion of this witness with Barnes Whitaker and the plaintiff, 
aboat the salt, was objected to by the defendant, but was re- 
ceived. 
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June, 1844 Jt was admitted that Ray, a witness who was absent, would 
Whitaker Whitaker Prove that abont the 17th of December, 1835, he sold and 
delivered to Barnes Whitaker, as agent of the plaintiff, 14; 
bushels of salt. 

The witness Crowder, again called, swore that a day or 
so before Christmas, 1835, having been previously request- 
ed by Carter in a written note which he produced, to get for 
him in Fayetteville, among other articles, three bushels of 
salt, he called at Carter’s with the salt, when Carter told him 
he had just got salt of the plaintiff's wagon, and did not 
need any more ; he only took one bushel, and excused him- 
self because the witness had not come as soon as he had ex- 


pected. 

The court charged, as to the words in the church trial, if 
spoken as alleged, the defence relied on was, that the occa- 
sion of speaking them rebutted the malice which the case 
would otherwise imply. ‘This position was correct, for if a 
person, acting honestly in the discharge of what his relation 
in society makes a duty, speaks slanderous words, the infer- 
ence of malice would be rebutted,-and an action of slander 
could not be maintained, unless it appeared that the person 
was influenced by malice, and made use of the occasion as 
a mere pretext to gratify his ill will. The subject could 
be divided into three classes, in the third of which this case 
would be included. * Ist, if a judge or a magistrate; or a 
witness in a judicial proceeding, used slanderous words, no 
action could be maintained, even although there was malice, 
because the policy of the law protected them. 2d, if a 
lawyer, or a party managing his own case, used slanderous 
words, the occasion would protect, unless it was shown that 
the party went out of the way, and made use of the occa- 
sion asa mere pretext for his malice. 3d, if a master in 
giving the character of a servant, or a parent in warning his 
son as to his associates, or a member of the church, as the 
defendant was, according to the discipline of the.chureh, 
acting as the accuser or a witness against another member 
as the plaintiff was,‘used slanderous words, the occasion 
would protect, provided it appeared that he believed the 


Carter. 
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‘should not be true, and it did not appear that he was acting wiv 
from malice. As to the words proven by the witness, Joy- —v 
ner, the same principle would apply, for a person is equally om 
protected in taking the preliminary steps to bring on the trial, 
as while conducting the trial, provided. he is’acting honest- 
ly in the discharge of what he considers a duty. As to the 
words sworn to by Woodall and Crowder, if the jury were 
satisfied that the words were spoken, and that under the 
circumstances they amounted to a charge of perjury in 
swearing before the magistrate, that the plaintiff had sold 
and delivered to defendant two sacks-of salt, when, in truth, 
the salt was not sold and delivered, and the defendant did 
not owe for the same, then the plaintiff was entitled to a ver- 
dict, unless the defendant has made out his justification, 

It had been insisted in the argument, that the justification 
was sustained on these grounds; Ist, that the date of the 
account was December 24, 1836, instead of December, 1835. 
As to this, the pleadings did not put the date in issue, Nor 
was the date made material by the evidence. So that this 
ground would not avail. Had the daie been put in issue, or 
been material, as for instance, if December, 1835, would 
have been too late to admit proof under the book debt law, 
or if the date would have affected the interest, or if the date 
in December, 1836, would have excluded* the presump- 
tion that it had been settled, which. presumption ‘would 
have arisen if dated in December, 1835, or the date been 
shewn to be material in any way, it would have been differ- 
ent. 2 That the oath was false in saying, that plaintiff had 
no way of proving his account except by his own oath. 
As to this, the pleadings did not put it on issue. The 
charge set forth in the declaration was perjury as to the sale 
and delivery of the salt. The plea alleged perjury, in say- 
ing that defendant owed for the salt, whereas the salt. was 
not sold and delivered, and of course the defendant did not 
owe for it. Had the plea alleged perjury in that part of the 
oath in reference to the inability to prove the delivery in 
any other way, it would have been answered, Ist, that it 
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Jane, 1844 was not responsive to the charge—2d, that although material 
@inae the proof under the book debt law, yet it was not wilfully 
er . ° 
y and corruptly false, so as to amount to perjury, as it was not 
Carter. shewn that the plaintiff had a motive, although he knew at 
the time that he could have proven the delivery by his son, 
to swear that the salt was not paid for; so that this ground 
would not avail—3d, that the defendant did not owe for the 
salt, as it was not sold and delivered. As to this, if the ev- 
idence satisfied the jury, that it was true in point of fact, 
then the justification would be made out. The jury found 
in favor of the plaintiff, There was a motion for a new 
trial, which was refused, and judgment being rendered for 
the plaintiff, the defendant appealed. 


Badger and W. H. Haywood, for the plaintiff. 
John H. Bryan, McRae and G. W. Haywood for the 
defendant. 


Rurriy, C. J. Whether the challenges of the jurors 
for cause were improperly overruled or not, is not material in 
the present state of the case. For the defendant had a trial 
by ajury, which he accepted as liable to no objection, with- 
out challengiag peremptorily, or wishing to challenge more 
than four, the number he may legally challenge without 
shewing any cause. The defendant then could have sus- 
tained no injury by the disallowing of his challenges; and, 
upon the principle of Arthur’s case, 2 Dev. 217, it is nota 
grouad for a venire de novo. | 

The decision of the religious society was properly ruled 
out. _ It was right to receive’evidence, that, according to the 
discipline of the society, the plaintiff was called to answer 
before the ecclesiastical tribunal, to which, as a member of 
the society, he was amenable, because it explained the occa- 
sion upon which the defendant made the direct charges of 
perjury on the plaintif, in swearing that the defendant owed 
him for two sacks of salt, sold and delivered to him; where- 
as the plaintiff had never sold and delivered him any salt. 
It is well settled, that charging a person bona fide with a 
crime on such an eceasion is one of those privileged com- 
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munications, for whieh the speaker is not responsible. But Jane sank 
the proceeding is no further evidence than.as it shews; that Whitaker 
the defendant was called on, in the discharge of a duty to 
the society, to make his statement upon that occasion, and, 
therefore, ought not to be responsible for it in damage to the 
party, more than if he had made it in a court of justice. 
But the decision, to which the society came, is rot relevant 
to establish the plaintiff’s. guilt of the crime imputed, nor 
the motive of the defendant in making the same charge at a 
different time, and under circumstances which did not ren- 
der it a privileged communication. 

The court is also of opinion, that the testimony of Mr. 
Haywood was properly received. Phe conversation between 
the witness and the plaintiff and his son Barnes, was com- 
petent, as proving the faet of the agency thereby created for 
the son, on behalf of his father, to deliver the salt to the de- 
tendant. It is true, the son states, that the father afterwards 
remained, until he, the son, had delivered the salt in his pre- 
sence. But, still, it is material to the’ disputed allegation of 
the plaintiff, that he sold and delivered the salt to the de- 
fendant, to shew, that he directed his son, as his agent, and 
then in possession of the salt, to go with it to the defendant’s 
house and deliver it tohim. It was likewise competent, as 
tending to sustain the credit of Barnes Whitaker, inasmuch 
as the witness, Haywood, proved the statement of the other 
witness to be true, as_far as any of the circumstances came 
within his knowledge. It created some presumption, that 
the other circumstances, not. known to Haywood, and which 
he had no opportunity of knowing, but deposed to by Whit- 
aker, were also true. The relation in which .the witness,. 
Barnes Whitaker, stood to the parties to this suit, and espe- 
cially to the transaetion out of which the controversy arose, 
namely, the alleged sale and delivery of the salt, in which, 
by his own account, he was a participator, so far exposed 
him to suspicion and discreditable observations, as to render 
it proper in the court to admit evidence, in support of his 
credit, of this kind. State v Twitty, 2 Hawks 449. ‘The 


Carter. 
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June 1844 whole cause depended on the veracity of that witness, for he 
Whitaker Whiske ditectly proved the truth of the oath of the plaintiff, in 


Carter. 


which it is alleged he committed the perjury. The defend- 

ant attempted to discredit him by the negative testimony of 
Spencer and Beasly. In reply to that, the evidence given by 
Haywood and Crowder was cogent to the points, both that 
Whitaker had intended to swear to the truth, and that he had 
sworn to it. 

It is next objected, that the court erred, by instructing the 
jury, that the words proved by Woodall and Crowder were 
actionable, as they do not in themselves import a charge of 
perjury, and the intent ought to have been left to the jury. 
That is precisely what his Honor did. His language is, that, 
“ if the jury were satisfied, that the words, proved by those 
two witnesses, were spoken, and that, under the circumstan- 
ces, they amounted to a charge of perjury, in swearing that 
the plaintiff had sold and delivered to the defendant two 
sacks.of salt, then the plaintiff would be entitled to a ver- 
dict, unless the defendant had made out his justification.” 
It is clear, that, what was meant was, that if the jury was 
satisfied, under the circumstances, that those words, “amount- 
ed to,” that is, were intended to convey or express, a charge 
of perjury, as laid in the declaration, then they should find 
for the defendant. There is nothing, therefore, in that ob- 
jection. 

But it is further insisted, that the jury ought to have been 
at liberty to consider, whether the plaintiff was not guilty 
of perjury in those parts of his oath, in which he stated or is 
supposed to have stated, that he delivered the salt in Decem- 
ber, 1836, and that he could not prove the delivery, except by 
his own oath—whereas the delivery was in Dec. 1835, and he 
could have proved the delivery by his own son, Barnes ; and, 
therefore, that there was error in confining the jury to the 
particular imputation of perjury, of which complaint is made 
in the declaration. We think the position entirely untena- 
ble. The declaration lays the speaking of certain words, 
whereby, as it alleges, the defendant meant to impute to ihe 
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plaintiff the perpetration of perjury in this, that the plaintiff June, 1844 
had sworn that he sold and delivered to the defendant two Whitaker 
sacks of salt, which he never did sell or deliver. To that 
declaration the defendant pleaded, not guilty ; and the jury 
have found, that he did speak the words, and with the intent 
stated in the declaration. ‘The defendant also pleaded justi- 
fication, and therein sets forth the oath of the plaintiff to 
have been, “that the matter in dispute was a book account, 
and that the said David Carter was indebted to him the sum 
of $14 20; and further, that he had no other means to prove 
the delivery of the two sacks of salt but by his own oath, 
and that the two sacks of salt were by him delivered to the 
said David Carter, and charged to him at the price of $8.” 
Then the plea proceeds to negative the oath and assign the 
perjury in these words: “ Whereas, in truth and in faet the 
said David Carter, at the time, &c., was not indebted to him 
the said Samuel Whitaker in the sum of $8, for two sacks 
of salt, or for any other goods, wares, or merchandise, sold 
and delivered by the said Samuel to the said David: And 
whereas, in truth and m fact, the said David was not then 
indebted to said Samuel in any sum whatsoever, on any ac- 
count whatsoever; and the said Samuel did thereby upon 
his said oath commit, &c.” This plea then assigns the per- 
jury in the very point, in which the declaration states the 
defendant meant to charge it by the words spoken by him. 
Indeed, as a justification, the plea could not have been other- 
wise pleaded, for it would have been no answer to the decla- 
ration, since one false charge cannot be justified by proving 
the plaintiff to have been guilty of another.crime. It is, 
therefore, admitted at the bar, that the defendant could not, 
under his plea of justification, have offered evidence, that in 
another part of this oath the plaintiff committed a perjury, 
not assigned in the plea ; and therefore the jury could know 
nothing of such supposed perjury. But it was said, that 
under the general issue, all the words spoken by the defend- 
ant must go to the jury, and if they should believe that any 
of them were true, it would rebut the inference of malice in 
33 


Carter. 
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June, 1844 the speaking of the words, and the jury might find for the 
Whi : ; defendant. It would be most singular, if that were so. In 


Canter 


the first place, it does not appear in this case, that the de- 
fendant ever charged,.in the conversations stated by the 
witness, that the plaintiff had committed perjury in say- 
img that the delivery was in 1836, or that he could nct 
prove it but by his own oath, or in any other respect than in 
swearing, that he had sold him the two sacks of salt, when 
he did not sell him any. What right, then, could the de- 
fendant have to insist, that the plaintiff was guilty of a 
crime, which the defendant had not imputed to him, and 
thereupon claim to be acquitted of speaking words, which 
he admits he did speak, and which he also admits were false? 

But if the defendant had charged the plaintiff with a per- 
jury im each of the three particulars, still His Honor’s opin- 
ion would be perfectly correct, in reference to the question 
on which it was given. The question was this; whether 
the plaintiff’s action would or would not be barred by proof, 
that the defendant had charged the three perjuries on the 
plaintiff, and that, as to two of them the charge was true, 
though the defendant had been unable to prove the particu- 
lar one, which the plaintiff had declared on? The counsel 
for the defendant insisted in this Court, that in such a case 
the defendant was entitled to a verdict; and His Honor 
held the contrary; properly we think. 

We admit, that a defendant, in an action for slander or li- 
bel, has a right to require, that all he said or wrote should go 
to the jury, that they may judge of motives, and under all 
the circumstances assess the proper amount of damages. If 
the defendant has made divers charges against the plaintiff 
in the same conversation or publication, and the plaintiff sues 
for one of them, the other party may call for the context. 
He does it, necessarily, at a risk, for the jury may think he 
does it to blacken the plaintiff’s character then without res- 
ponsibility, and therefore may increase the damages. On 
the other hand, it is certainly a fair topic of argument to the 
jury upon the question of damages, that the plaintiff, by 











OF NORTH CAROLINA. 


473. 


picking and culling among the charges, has been able to get June,e44 


one which the defendant is unable to sustain, and that he re- 
lies on that alone, and by the admission of the others has 
not afforded the defendant the opportunity of justifying them 
on the record and proving them, although, perhaps, such 
omitted charges may be the most serious of those made, or 
as grave as that declared on. Such animadversions might 
be very just in reference to the damages, since one, who sues 
for bis character, ought so to bring his action, as fairly to 
put it in issue and give the person, who has spoken against 
it, a full opportunity of justifying all-or any part of what he 
said. And, no doubt, if this defendant had charged on the 
plaintiff any perjury but that set forth in the declaration, the 
most would have been made of it on the trial before the 
jury ; and His Honor would, of course, have left that con- 
versation to the jury, as exclusively within their province. 
But that was not the case on the trial of the present cause. 
On the contrary, the defendant insisted, that the plaintiff 
was not entitled to recover at all, although the jury should 
find the speaking of the words laid in the declaration, and 
that they were not true; a proposition, which can never be ad- 
mitted, while the pleadings of the parties are to have any 
effect in fixing the points, on which the cause is to be deci- 
ded, or in regulating the evidence to be given on the trial. 
We think, therefore, that there was no error committed on 
the trial, and that there cannot be a venire de novo. 

There has also been made in this Court a motion in arrest 
of judgment, for the insufficiency of the declaration. After 
stating the plaintiff's good character, and that before the 
committing of the grievous, &c. a certain plaint had beea 
depending, brought by warrant before a justice of the peace, 
in, &c., wherein the said David was the plaintiff and the 
said Samuel was the defendant, and which plaint so brought 
by warrant had been lately tried before, &c. and on said trial 
the said Samuel had claimed as a set off against the demand, 
é&c., the price of certain articles stated in an account in 
writing, then produced by the said Samuel, and amongst 
them two sacks of salt as sold and delivered by the said 
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June, 1844 Samuel to the said David; the declaration then proceeds as 


Whitaker 


v 


Carter. 


follows: “ And whereas, the said Samuel, on the said trial 
before the said justice of the peace, was sworn and did 
take his corporal oath before the said justice, and was on 
his said oath then examined on the said trial before the 
said justice, to prove among other things, the sale and de- 
livery of the said two sacks of salt by the said Samuel to 
the said David, according to the provisions of the statute 
in such case made and provided, entitled “An fet ascer- 
taining the mode of proving debts, §-c.” ‘The declaration 
then proceeds to state, that the defendant, well knowing the 
premises, and intending, &c., in a certain discourse, &c., 
“falsely and maliciously spoke and published of and con- 
cerning the said plaint by warrant, and of and concerning 
the examination of the said Samuel on his said oath on the 
said trial, to prove the sale and delivery of the said two 
sacks as aforesaid, then falsely, &c.” The objection is, that 
the declaration does not in express terms aver, that on the 
trial the plaintiff, after being sworn, “was examined and 
gave his evidence as a witness, that &c.” Upon looking in- 
to the precedents, we perceive that, where there was a trial 
before a jury it is usual to state, that on the trial the plaintiff 
was sworn and was examined on oath, and gave his evidence 
as a witness. 2 Chitty, Pl. 621,637. But the declarations 
do not set forth what the evidence of the plaintiff was on 
the trial, or to what particular matter he was examined, but 
only in general terms that he was examined and gave his 
evidence. We think to that extent, this declaration must be 
understood to have the same meaning. To an ordinary reader 
it would convey the meaning, that the plaintiff had proved 
upon the trial the sale and delivery of the salt ; though it is 
not express to that purpose, nor, perhaps, can it necessarily 
be inferred, as the words are, that the plaintiff was exramin- 
ed on thetrial to prove such sale and delivery. But, as was 
just observed, the precedents do not state, what the plaintiff 
did prove or say on his examination, but only that he gave 
his evidence on the trial. Now, we think that no one can 
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read this declaration, without understanding that, at the June, 1644 
least, the plaintiff gave evidence on the trial of the warrant, 
and that, if he did not prove the sale and delivery of the 
salt, yet he was examined as a witness, and gave his evi- 
dence touching the same. At all events, it must have been 
proved, that the plaintiff did give evidence on the trial of 
the warrant, else the jury could not have given the verdict 
they did, and we see upon the case that, in fact, it was so 
proved; and therefore, after verdict, the fault, if it be one, 
is helped, and the judgment is not to be stayed for the omis- 
sion of a more precise averment. Rev. St. c. 3, s. 5. 


Per Cuntam, Judgment affirmed. 


EZEKIEL HUNN & al. vs. WILLIAM McKEE. 


In an action against a person, charging bim as a partner, it is competent for 
him, in exoneration of himself, to introduce the original articles of copart- 
nership of the firm, of which he is alleged to have been a member. 

In an action against one, charging him to be a partner in a particular firm, it 
is competent for him ‘o introduce, as a witness in his behalf, a person who 
was an acknowledged member of that firm, unless it be admitted by the 
pleadings, or sworn by the witness on his voir dire, that the defendant was 
also a member, 


Appeal from the Superior Court of Law of Lincoln Coun- 
ty, at Spring Term 1844, his Honor Judge Bartue pre- 
siding. 

This was an action of assumpsit upon a: promissory note, 
of which the following isa copy: “ $936 99. Philadelphia, 
Aug. 29, 1838. Eight months after date, we promise to pay 
to the order of Hunn and Remington, nine hundred and 
thirty-six dollars 99-100, value received, payable at the 
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June, 1844 Commercial Bank at Columbia, South-Carolina: (Signed,) 


v 


McKee, Young & Co.” 
The plaintiff proved on the trial, that McKee, Young & 


— were doing business as merchants in Memphis, Tenn- 


essee, and that the note was given by Young for the compa- 
ny. They also proved, that Young, and Isaac and Lawson 
McKee, brothers of the defendant, were the ostensible part- 
ners, and they alleged that the defendant was also a partner, 
and that, upon the dissolution of the concern, he had taken a 
portion of its effects and brought them to this State, where 
he resided. For the purpose of proving these allegations, 
they introduced the deposition of one Dickson, who stated, 
that upon the failure of the company, the defendant went to 
Memphis, and was soon after compelled to leave that place, 
in consequence of a writ being sued out against him, to 
charge him as a partner, or for intermeddling in the affairs 
of the concern. This deposition also stated, that Lawson 
and Isaac McKee and Young, were considered the persons 
composing the firm. The plaintiffs then introduced a wit- 
ness, who testified, that on a certain occasion, a few months 
before the date of the note, the defendant was at his store in 
Lincolnton, when the witness remarked to him, that he un- 
derstood his brothers were doing a fine business in Lincoln. 
ton, to which the defendant assented, and said he was con- 
cerned with them. They then introduced another witness, 
who stated, that the defendant was engaged in trading for 
clocks, and, in the course of it, often went to Columbia in 
South Carolina about the time when the note was given. 
The defendant denied that he was a partner, or had interfer- 
ed in any way with the effects of the concern. He read the 
deposition of a young man, who was a clerk in the store of 
McKee, Young & Co., which stated, that the members of 
the partnership were Isaac McKee, Lawson McKee and Mr. 
Young, and that he knew of no other person that was a 
partner with them. This witness also proved the execution 
of the articles of copartnership beiween Isaac and Lawson 
McKee and Young, dated at Memphis, April 31st, 1837, 
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The’ reading of this instrument was objected to by the June 1844 
plaintiffs, but permitted by the Court. The defendant then 
offered the depositions of the said Isaac and Lawson McKee, | ¥ 
to shew that he was not a partner. This was objected to by 
the plaintiffs, on the ground that they were incompetent from 
interest ; but-the Ceurt was of opinion that the testimony of- 
fered was against the interest of the witnesses, and permit- 
ted the depositions to be read. 

The jury found a verdict for the defendant,and from 
the judgment rendered thereon the plaintiffs appealed to the 
Supreme Court. 


Osborne for the plaintiffs, cited the following authorities : 
Collier on Partn. 460. Evans v Yeathered, 9 Eng. Com. 
L. R. 345. Simmons v Smith, 21 Eng. Com. L. R. 374. 
Goodacre v Bream, 1 Peake’s cases, 174. Chain v Cook, 
4 Esp. 112. Young v Bayner, 1 Esp. Rep.103.  Afflats 
v Fourdinier, 19 Eng. Com. Law Rep. 9. Gow on Partn. 
217. 2 Stark. Ev. 785, in note. 

Alexander for the defendant, cited the following authori- 
ties: Burt v Hood, 1 Esp. Rep. 20. Bent v Baker,3 Term 
Rep. 27. 2 Stark. Ev. 743, 744, and the authorities there 
cited. 


Nasu, J. This is an action of assumpsit on a promissory 
note, given by McKee, Young & Co. to the plaintiffs, and 
payable at the Commercial Bank, Columbia, South Carolina. 
The plaintiffs seek to subject the defendant to their recovery, 
upon the ground that he was a secret partner. In order to 
shew this to be the fact, they proved ay the deposition of a 
witness living at Memphis, in Tennessee, where the firm of 
McKee, Young é& Co. carried on busiuess, that, at the time 
the firm failed, the defendant came there, and left in conse- 
quence of a writ having issued against him as a partner of 
the firm, but the same witness stated, that in Memphis the 
firm was considered as being composed of Lawson and Isaac 
McKee and Young. It was further proved by the plaintiffs, 
that the defendant, upon being told at Lincolnton, in this 
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June 1844 State, that his brothers were driving a good business, assent- 


Hann 
v 


McKee. 


ed and said he was concerned with them. On the part of 
the defendant, to repel the charge of being a partner, it was 
proved by the elerk in the store of the firm of McKee, 
Young & Co., that the members of that firm were Lawson 
and Isaac‘McKee, and Mr. Young, and that he never had 
heard of any other person being a partner. The defendant 
then offered the articles of copartnership between his two 
brothers and Young, which were objected to by the plain- 
tiffs, but received by the Court, and from them it appeared the 
only members, when the firm was originally formed, were the 
brothers Lawson and Isaac McKee, and Mr. Youug. He 
then offered the depositions of his brothers, Isaac and Law- 
son, to prove he never was a partner. The reception of this 
testimony was also objected to by the plaintiffs, but the ob- 
jection was over-ruled, and the testimony given to the jury. 
The only objection on the part of the plaintiff, made in 
the Court below, and which is now before us, is as to the re- 
ception of the evidence objected to. We see no error com- 
mitted by the Judge in either particular. We are at a loss 
to understand what objection there can be, to the reception of 
the articles of copartnership in evidence. The plaintiffs 
were seeking to charge the defendant, as a copartner, and he 
certainly was at liberty to negative the charge, and how 
could he do it more effectually than by showing who were 
the partners; and what better evidence could he produce 
than the articles themselves, under which the partners went 
into and transacted business? Its reception did not preclude 
the plaintiffs from showing, if they could, that the defendant 
was a dormant partner, or had become a partner afterwards, 
and before the contract was made, upon which they sought 
to charge him. It certainly was admissible as evidence. 
Neither can we perceive any error in the Judge in admitting 
the testimony of Lawson and Isaac McKee, to prove that 
the defendant was not a partner. We have carefully exam- 
ined the cases to which our attention has been drawn in the 
course of the argument here. ‘The principle we extract 
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from them is, that, in order to deprive a defendant of a wit-June, 1844. 
ness, upon the ground of his being a partner, a partnership punn 
must be satisfactorily proved, or admitted. ‘Thus in Colyer secthees 
on Partnership, 460, to which we were referred, it is stated, 
in an action ex contractu against one or more partners, a 
copartner cannot be admitted as a witness for the defendant. 
And he refers to the case of Young and Baimer, 1 Esp. 
103. In that case the defendant pleaded in abatement that 
he was joint owner with others of the ship, upon which the 
work was done, and, to support his plea, offered to call the 
person he alleged was co-partner. Lord Kenyon rejected the 
testimony. The defendant, by his plea, admitted that the 
witness was a copartner. In the case of Birt and Hood, 
1st Esp. 20, the defendant alleged that the business, in the 
course of which the goods had been purchased, was carried 
on by his mother, and that he was a man servant, and of- 
fered to prove it by her. Adair, of counsel, objected that 
she was a partner, and therefore incompetent, “ at all events 
some witness should be called to show she was not a part- 
ner.” The Court, Eyre Chief Justice, over-ruled the ob- 
jection, that as the plaintiff had chosen to proceed against 
the defendant alone, he should not be permitted, by a mere 
suggestion, to deprive the defendant of the benefit of her 
testimony. And so of the other cases. In this case, the 
defendant did prove by the clerk and by the articles of 
agreement that he was not a partner of the firm of McKee, 
Young & Co. The plaintiff had, to be sure, produced some 
evidence that he was ; testimony going somewhat beyond a 
mere suggestion. The question was to the Court, as to the 
admissibility of the testimony of the two McKees—how 
could the Judge say the defendant was a partner with them? 
It would have been an assumption of the functions of the 
jury. All he could do was, to admit the testimony and let 
the jury decide, as to its weight and credibility. When the 
plaintiff, therefore, in an action, wishes to object to the testi- 
mony of a witness, as being a partner with the defendant, 
he should ask the witness on his voir dire, whether he is not 
34 
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June, 1844a-partner. If he admit it, he will of course be rejected; if 


he deny it, it will be competent to the plaintiff to examine 
other witnesses to prove the fact, and it will then be a ques- 
tion for the jury, and not for the Court, whether the partner- 
ship does or does not exist. Of course we are now alluding 
to cases, where the partnership is not admitted by the plead- 
ings, or by the defendant in some other way. Colyer, 463, 
and the cases cited. We are of opinion that there is no er- 
ror in the reception of the testimony in the Superior Court, 
and the judgment of the Court is affirmed with costs. 


Per Curiam. Judgment affirmed. 


ISAAC WAGGONER & WIFE vs. HENRY MILLER. 


A. was the illegitimate child of B. B. her mother died before her, B’s, father C. 
A. is entitled to no part of the estate of C, 


Appeal from an interlocutory order of the Superior Court 
of Law of Rowan County, at Spring term 1844, his Honor 
Judge BatT.e presiding. 

The facts as exhibited by the pleadings and proofs are 
these, to-wit: 'The petition was filed by the petitioner Isaac 
and his wife Betsy, claiming certain sums received, or which 
ought to have been received by the defendant, as the guar- 
dian of the said Betsy Waggoner. The petition sets forth, 
that Betsy Brown, the mother of the petitioner Betsy Wag- 
goner, died in the year 1818, leaving her an only child, and 
entitled to receive her personal property—that Isaac Ribelin 
administered upon the estate of the said Betsy Brown, and 
that the defendant was appointed the guardian of the peti- 
tioner, Betsy Waggoner—that the said administrator paid to 
the defendant, as her guardian, in the year 1820, the sum 
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of $34 95, the amount then coming to the said petitioner June 1644 
from the estate of her said mother. ‘The petition further sets cuits 
forth, that Michael Brown, the father of the said Betsy — ¥ 
Brown, died in the year 1820, and that Isaac Ribelin admin- — 
istered upon his estate and paid to the defendant, as guardian 

of the petitioner, Betsy, the further sum of $27 in the year 
1822—that the plaintiffs intermarried in the year 1832—and 

that, soon thereafter, the defendant paid over to the plaintiff, 

Isaac Waggoner, the sum of $74 10, the amount of the 

first money received by him, as guardian of his wife, with 

the legal interest thereon ; but refused to pay the second sum 

of $27, which, it is alleged, he had received, or was in duty 

bound to receive of the said administrator, and prays an ac- 

count, &c. 

The answer admits, that, as guardian of the petitione: 

Betsy Waggoner, he did receive from Isaac Ribelin, as ad- 
ministrator of Betsy Brown, her mother, the sum set forth 
in the petition, and that he did, in the year 1832, finally set- 
tle with and pay over to the plaintiff, Isaac, the whole of the 
said sum with the interest thereon. The defendant positive- 
ly denies ever having received from the said Isaac Ribelin, 
as administrator of Michael Brown, any money whatever 
for his said ward, Betsy. He avers that his said ward was 
not entitled in law to any portion of the estate of the said 
Michael Brown, as she was an illegitimate child of Betsy 
Brown, who died before Michael Brown. 
It was admitted that Betsy Waggoner, the plaintiff, was an 
illegitimate child of the Betsy Brown mentioned, and there was 
some proof, as commented on by the Court, as to the sums 
paid by Isaac Ribelin to the defendant, as guardian of the 
plaintiff Betsy. The cause was set for hearing, and the 
Court below made the following interlocutory decree, to- 
wit: 

On argument on petition, answer and proofs, it is decreed 
that the defendant account. From which interlocutory de- 
cree, the defendant prayed an appeal to the Supreme Court, 
which was granted. 
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No counsel for the plaintiffs. 
Boyden for the defendant. 


Nasu, J. The first sum, it is admitted by the plaintiffs, has 
been fully accounted for. The plaintiffs do not aver that the 
second sum ever was received by the defendant; the allega- 
tion is, he either’ received it or ought so tohave done. ‘Ihe 
defendant positively denies he ever did receive it. To sup- 
port their allegation, the plaintiffs introduced the testimony 
of Isaac Ribelin, the administrator of Michael Brown. He 
swears that he did pay over to the defendant the two several 
sums set forth in the petition. The testimony of this wit- 
ness is so confused, and comes in so questionable a charac- 
ter, that we cannot place such confidence in it, as to make it 
the foundation of ary decree. He asserts, in one part of his 
deposition, that the receipt bears date when given, yet its 
date is in 1818, the year of the death of Betsy Brown; a- 
gain he states, that he kept all the papers relative to the es- 
tate of Betsy Brown together in the same place, yet he pro- 
duces the first receipt and can give no account of the second; 
so he says again, that Jacob Fisher made his settlement, and 
he delivered to him all the papers concerning the estate, and 
has never seen them since, and yet when called on produces 
the first receipt. He is withal interested in fixing the pay- 
ment on the defendant, as he thereby avoids, as he may sup- 
pose, responsibility to the distributees of Michael Brown. 
But if there were no circumstances, shaking the confidence 
we might repose in the testimony of Ribelin, still we could 
not decree an account against the defendant upon it; for it is 
not so supported by the other testimony, as to out-weigh the 
positive denial of the defendant. ‘The witness Kluts, states, 
that when he, as the agent of the plaintiff Waggoner, de- 
manded this money, the defendant denied he owed him any 
thing, and upon being told that Ribelin would prove the 
payment, he observed, if Waggoner had begun at the root of 
the tree instead of the top, he would have got his money 
long since, referring very manifestly to Ribelin’s liability to 
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pay the money. The testimony of Daniel Waggoner proves June, 1844 
nothing. Waggoner 

We are of opinion, therefore, that the plaintiffs have fail- |v 
ed to prove that the defendant ever received the second sum of 
$27, and that he has fully accounted with and paid over to 
the plaintiffs all the money he has received on account of his 
ward, Betsey Waggoner. 

As to the second ground, upon which the plaintiffs seek to 
charge the defendant, we do not think the defendant liable 
to the demand. In the petition it is stated, that Betsey 
Brown, the mother of the plaintiff, Betsey Waggoner, died 
in the. year 1818, two years before the father, Michael Brown, 
and it is admitted that Betsey Waggoner was her illegitimate 
child. Betsey Brown, at the time of her death, was not en- 
titled to any portion of her father’s estate, and of course her 
illegitimate child was not. By the common law, a bastard, 
being filius nullius, was entitled to no portion of its parents’ 
prperty, either real or personal. By the 4th section of the 
64th ch. Rev. Stat., it is provided, that, when a woman shall 
die intestate, leaving children, commonly called illegitimate 
or natural, and no children born in lawful wedlock, the per- 
sonal estate of which she shall die possessed, shall be di- 
vided among such illegitimate children. We are clear that 
Betsey Waggoner was entitled to no portion of Michael 
Brown’s property, and that the defendant has been guilty of 
no negligence in not endeavoring to get that to which his 
ward, had no claim. 

We are of opinion that his Honor erred in decreeing an ac- 
count; the interlocutory judgment is reversed, and the pe- 
tition is dismissed with costs. 


Per Cursam. Petition dismissed. 
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THE STATE vs. THOMAS THOMPSON: 


June, 1844 The examination of a woman before justices of the peace, charging a man 
— with being the father of her bastard child, need not be signed by her. 

When such examination was not signed by the two justices, but the warrant 
issued by them was on the same paper and connected with it, held that this 
was a sufficient authentication of the examination, though it would have 
been more proper if the examination had been signed by the woman and at- 
tested by the justices. 


Appeal from the Superior Court of Law of Rockingham 
County, at Spring Term 1844, his Honor Judge Dicx pre- 
siding. 

This was a proceeding under the bastardy act. The fol- 
lowing are the examination and warrant as returned to the 
County Court : 


“State of North Carolina, ? 
Rockingham County. 4 


The examination of Feriby Burras, single woman, this 
day taken before us, George W. Garrett and Sampson L. 
Cryer, two justices of the peace in and for the said county 
on oath, who states on said oath that she was delivered of a 
bastard child on the 14th day of last month, September, and 
further on her examination states one Thomas Thompson of 
this county, planter, did beget said child of her body, which 
child is likely to become chargeable to the said county. 

These are therefore to command any lawful officer of said 
county to apprehend the said Thomas Thompson immedi- 
ately, and bring him before us or two other justices of the 
peace for said county, to be further dealt with according to 
law. Given under our hands and seals the sixth of Octo- 
ber, 1843.” 


(Signe and sealed by two justices.) 
For want of a constable, this warrant was directed to a 
special officer, who returned it executed, and the defendant 
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entered into recognizance for his appearance at the next June 1844 
Term of the County Court. At the County Court the de-" 5, 
fendant appeared and moved for his discharge and a dismis- 
sion of the proceedings against him, for want of a legal ex- oe 
amination of the woman and other irregularities in the pro- 
ceedings. This motion was overruled, and the defendant 
appealed to the Superior Court. In the Superior Court the 

motion was also overruled, and it was ordered that the ap- 

peal be dismissed, and that a writ of procedendo issue to the 

County Court to take further proceedings in the case. From 

this judgment the defendant appealed to the Supreme Court. 


Attorney General for the State. 
No counsel for the defendant. 


DantEx, J. The examination of Feriby Burras, as to 
who was the father’ of her bastard child, was taken on oath 
before two justices. She did not sign the examination, nor 
does the act of Assembly require her to sign it. Below on the 
same paper, which contained the examination, the two jus- 
tices wrote the warrant to arrest the defendant, and signed 
and sealed it. The signing of the names of the two justices 
in the place where they did sign, sufficiently authenticated 
the examination of the mother of the child, and also the 
warrant. The proceedings would have been more formal, if 
the examination had been signed by the woman and attested 
by the two justices; and then a warrant issued by them, on 
the same paper or on a separate paper, reciting the said affi- 
davit or examination of the woman. We have examiued 
the whole case, and think that the Judge did not err in re- 
fusing to quash the proceedings. 


Per Curiam. Judgment affirmed. 
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JAMES COFFIELD’S EX’RS vs. JOSIAH COLLINS, GARNI- 
SHEE &c. 


June 1844 When money has been received by a trustee under a deed of trust for the pur- 


oe 


pose of being divided among several persons, and yet remains in his hands 
for the purpose of distribution pre rata, there not being enough to satisfy 
all the purposes of the trust, the distributive share, to which one of the per- 
sons will be so entitled, is not the subject of attachment at the suit of a 
creditor, under our attachment laws. 

‘The cases of Alston v Clay, 2 Hay. 172, Overton v Hill, 1st Mur. 47, Hunt 
v Stephens, 3 Ired. 365, Orr v McBryde, 2 Car. L. Rep. 257, Elliott v 
Newby, 2 Hawks 22, Peace v Jones, 2 Mur. 256, and Gillis v McKay, 
4 Dev, 172, cited and approved. 


Appeal from the Superior Court of Law of Washington 
county, at Spring Term, 1844, his Honor Judge Baitey 
presiding. 

This was a suit by the plaintiffs, who are citizens of North 
Carolina, against Judah & Block, merchants of New York, 


commenced on the 2d of February, 1842, by original attach- 
ment returnable to the February Term, 1842, of Washing- 
ton County Court. Josiah Collins, the present defendant, 
was summoned as a garnishee, and at the said term filed his 
answer, in which he stated, that Hugh W. Collins was in- 
debted to the defendants, Judah & Block, upon a draft on 
account of C. C. Taber, for about $960 93, accepted by the 
said Hugh W. Collins, with interest from the 24th of Octo- 
ber, 1840—that some time after making this acceptance, the 
said Hugh conveyed all his real and personal estate to George 
W. Barney and the said garnishee for the purpose of having 
the same appropriated towards the payment of the debts of 
him the said- Hugh—that there was due on the said accept- 
ance of the said Hugh, on the Ist of December, 1841, for 
principal and interest, about the sum of $1023 65 cents— 
that, according to an estimate which the said garnishee caus- 
ed to be made of the debts of the said Hugh, and of the 
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funds that would, when received, be applicable to the pay- Jane an 
ment of those debts, the holder or owner of the said accept- Coll 

ance would-be entitled to receive $798 45 cents, being a loss 
of 22 per cent.—that there was not, at the filing of the said 
garnishment, nor at the time of serving the said attachment, 
any money belonging to the trust aforesaid, applicable to the 
said debt—that the moneys received under the trust had been 
applied to the payment of certain debts mentioned’ in the 
said trust, and for the remainder of the sales of ‘the property 
conveyed. by the deed of trust, the garnishee then held notes 
or obligations, then not due—that a further dividend than 
that arising from the sales already made might be expected 
by the creditors of the said Hugh, but what the amount 
would be could not be ascertained until the settlement of his 
grandfather’s estate. The said Garnishee further stated, that 
he had understood that the aforesaid Judah é& Block had 
assigned the above mentioned:claim against “Hugh W.Col- 
lins to one Zalma Rehine, before the serving of the plain- 
tiff’s attachment, and that the said garnishee was advised, 
and now insisted, that, inasmuch as he held only us trustee, 


Collins. 


whatever might be in, or come to, his hands, of the estate of 
the said Hugh, applicable to the claim of Judah & Block, 
could not be attached. 


At March Term, 1844, of Washington Superior Court, 
having been brought there by appeal from the County Court, 
this cause came on for trial, when an issue was submitted to 
the jury to try whether the assignment from Judah and Block 
to Zalma Rehine, dated the 18th of January, 1842, was ex- 
ectited before the plaintiff’s attachment was served. The 
jury found that the assignment was’ not executed before the 
serving of the attachment. The coursel for the garnishee 
admitted, that, since the answer of the garnishee was filed, 

_ the said sum of $798 45 cents had been received by the 
garnishee, but insisted that the same was held by the garnishee, 
as trustee, and was not subject toattachment; that there was no 
privity of contract between Judah and Block and the gar- 


35 
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June, 1844 nishee, Collins, and that, as the former could not maintain 
Coffielag @2 action at law against the latter, the said sum was not sub- 


v 


jeet to the attachment. 

His Honor was of opinion that the said Josiah Collins 
was liable as garnishee, and pronounced judgment of con- 
demnation accordingly. From this judgment the panne 
ee to the Supreme Court. 


Heath for the plaintiff. 

1. The terms of the attachment law are sufficiently broad 
to embrace the facts of this case: under it, “any estate,” 
may be attached: there is no limitation confining the opera- 
tion ef the attachment to legal estates, or legal liabilities. 
The enquiry is, what is the garnishee “indebted to the de- 
fendant, and: what effeets of the defendant he or she hath in 
his or her hands.” Rev. Stat. ch. 6, sec. 5. 

2d. The ease of Peace v Allen, reported in 3 Murphy 
256, is, im principle, the same as the present case, and must 
govern it; for an action of assumpsit, for money had and 
received, would lie against the defendant, at the instance of 
Judah and Block, and when that action can be maintained, 
the debt may be attached by a creditor of the cestui que 
trust. Peace v Jones, ut supra- 

3. It is said, the plaintiffs cannot prevail, because there is 
no privity between Judah and Block, and the garnishee; if 
that privity be necessary, as it probably is, Stephens, N. 
Prius 334, it exists here: the garnishee has accepted the trust 
created by Hugh W. Collins, in favor of Judah and Block, 
with other creditors, has sold the property conveyed, taken 
notes or bonds therefor, declared. a dividend, collected the 
money due on the notes or bonds, has it on hand, and cannot 
now defend himself for want of privity. Stephens ut su- 
pra. 

Badger for the defendant. 

The money in the hands of Josiah Collins, (the garnishee) 
is held by him as a trustee, to be applied to the payment of 
the debts according to the provisions of the deed of trust. 
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It is not liable to attachment, because it can only be reached June,1s44 
upon a proceeding, to. wie ol the pemes iatented inthe Gay, 
fund, (that is the creditors) shall be parties. 
Such a proceeding can only be instituted in Equity—and Collins 
the consequences. might be serious, if trusteess were liable to 
be summoned as garuishees in twenty different suits at the 
same time at the instance of so many creditors. Besides, 
the expense of such proceedings would be an. unjust inflic- 
tion upon an honest man, only discharging his duty as trus- 
tee, and claiming no interest in the fund. 
That the property held in trust cannot be reached by attach- 
ment, until the funds are satisfied, and a residue is left paya- 
ble to the debtor, is believed to be fully established by the 
cases of Peace v Jones, 3 Murph. 256. Gillisv McKay, 4 
Dev. 172. - Simpson v Harvey, 1 Dev. & Bat. 202. The 
fact that, in this case, no difficulty may arise from assuming 
the jurisdiction, is no ground. for assuming it. If an at- 
tachment will lie to reach property in the hands of a trustee 
before the trust is closed—and to have an execution of the 
trust adjudged in a court of law, in favor of a particular 
creditor—then such attachment will lie in every such case, 
whatever questions and difficulty will arise. 


Nasu, J. The defendants in this case are citizens of, and 
resident within, the State of New York, and the plaintiffs, 
under the act of the General Assembly, commenced their 
action by an attachment. ‘The attachment served was upon 
Josiah Collins, and he summoned. as a garnishee. In his 
garnishment, he states that Hugh W. Collins becoming in- 
debted to the defendants in this action, conveyed to him and 
another person all of his property in trust to pay this debt, 
together with others—that, after paying the other debts men- 
tioned in the trust, from the proceeds of the property so con- 
veyed, there remained in his hands the sum of $798, liable 
to the claim of the defendants, which sum was insufficient 
for its discharge. The garnishment then submits the ques- 
tion to the court, whether the money in his hands is liable to 
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June, 1844 the process of attachment. His Honor, who tried the canse, 


— 
Collins. 


being of opinion that it was, gave judgment against the gar- 
nishee, condemning the money in his hands to the use of the 
plaintiff, from which judgment the garnishee appealed to this 
court. We think the opinion is erroneous, and: that the mo- 
ney in the hands of Mr. Collins is not liable to the plaintiff’s 
claim, in the way in which he seeks to subject it. 

The language of the attachment law, in describing the 
interests of a debtor liable to its operation, is very compre- 
hensive. It authorises the issuing the process “ against the 
estate of the debtor wherever the same may be found, or in 
the hands of any person or persons indebted to or having 
any of the effects of the defendants.” Rev. Stat. ch. 6, 
sec. 1. In pointing out the oath of a garnishee, it directs, 
that he shall upon oath state “what he is indebted to the de- 
fendant, and what effects of the defendant he hath or had in 
his hands at the time of serving the attachment,” sec. 6. 
It then sets forth the judgment to be-pronounced by the court 
against the garnishee when, from his garnishment, any judg- 
ment can be pronounced against him. “It shall be lawful, 
upon his appearance and examination, to enter up judgment 
and award execution against any such garnishee, for all 
sums of money due to the defendant from him, and for all 
effects and estateof any kind belonging to the defendant in his 
possession or custody.” This language, upon its face, is 
comprehensive enough to embrace every species of property, 
which the garnishee may have in his possession or custody, 
belonging to the defendent in the action, and all moneys, 
which he may owe him, regardless of the character in which 
he may hold the one or owe the other. In the construction 
of statutes, it has become an established maxim, qui heret 
in litera heret in cortice, and the courts, in carrying this 
statute into execution, found it necessary to depart from its 
letter. ‘This was necessary in order to give efficacy to the 
Legislative will, which consists more in the substance of 
their enactment than in the mere words in which it is cloth- 
ed, and, also, to preserve the symmetry of the Law. The 
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first decision on this branch of the act, of which we have June, 1844 
any report, is that of Alston §& Co. v Clay, in 2 Hay. 172. oigia 
The Court then decided, that money paid into the handsof = v_ 
a clerk on an execution, was not ‘the subject of an attach- — 
ment against the plaintiff in the execution. 

His Honor, Judge Taytor, in delivering the opinion of 
the Court, said, “It has been several times decided, that mo- 
ney in the hands of a Sheriff cannot be attached. ‘Those 
decisions are analogous to the present. . They were made on 
the ground, that judgments of Courts of justice should be 
effectual.” The same principle was decided in the case of 
Overton v Hill, 1 Mur. 47; and in the late case of Hunt v 
Stephens, 3 Ire. 365. In the first case cited, that of‘ Alston 
§ Co. v Clay, the Court considered it as settled law, at that 
time, that money in the hands of a Sheriff, received by vir- 
tue of his office, cannot be attached. And in the case of Orr 
v McBryde, 2 Car. L. Repository, 257, they affirm the doc- 
trine, “because, say the Court, it would interfere’ with the 
rights of others, embarrass, and sometimes render ineffectu- 
al the process of the Court, and produce endless litigation.” 
In this latter case, however, they decide that “a surplus‘ of 
money remaining in his hands is liable to attachment, be- 
cause it is not in his hands, virtute oficii. The precept 
commanded him to raise a particular sum, and return that to 
Court; all ever that amount, whether taken from the defendant 
in the execution or received on the sale of property, belongs 
to the defendant, and is held by the Sheriff for his use, and 
might have been immediately demanded of him and its pay- 
ment enforced; and consequently any creditor of the defend- 
ant entitled to the benefit of the attachment law, might sub- 
ject it to his claim. In the case of Elliot v Newby,2 Hawk. 
22, it was held by the Court, that the interest, whichthe next 
of kin had in negroes, in the handsof the administrator, was 
not liable, under the attachment law, to the claims of a cred- 
itor. The reason assigned is, because a court of law is in- 
competent to take an account of the assets, to: order a pay- 
ment on terms, to have all the parties interested in the fund 
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June, 1844 before the Court, for the safety of the administrator. The 
Collield first time that the question eame before the Courts, so far as 
vy deeds of trust were affected, was in the case of Peace § Peace 
Collins. y Jones, 3 Mur. 256, In this case the Court decided, as in 
Orr v McBryde, that a surplus remaining in the hands of 

a trustee, after the payment of the debts secured by the deed 

of trust, was money due to the cestui que trust, for which 

he could maintain an action of indebitatus assumpsit, 

and was therefore liable under the attachment law to the 
claim of a creditor of his; and they say further, “It seems 

to be a better criterion, whether property be liable to attach- 
ment, to ascertain what would be the rights of the defend- 

ant in the attachment against the garnishee, than to enquire 
whether the property would be liable to execution against the 
defendant.” The case of Gillis and McKay, 4 Dev. 172, 

is we think, in principle, decisive of this. It decides the 
general question, that, when a trustee holds slaves to divide 
among several persons, at different times, the interest of a 
cestui que trust cannot be attached in the hands of the trus- 

tee. It became necessary for the Court to decide, whether 
under the act of the General Assembly subjecting equitable 
interests to execution, ch. 830, Rev. Code, (Rev. Stat. ch. 45, 

s. 4,) the case before them came within its operation. 
They decide that it did not, because the trust was created, 

not alone for-the defendant, but for him and others, whose 
rights were separate and distinct from his. So here the trust 

is created not alone for the benefit of the defendants in the 
attachment, Judah and Block, but for others no way concern- 

ed with them. It is not, in the language of the Chief Jus- 

tice, a pure trust, on which alone the act operated. In the 
language of the Court in the case of Elliott and Newby, 

the better criterion to decide, whether in suclr cases, as the 
present, the property sold by the trustee is subject to attach- 
ment, is to enquire what would be the rights of the defend- 

ants in the attachment. Apply that rule to this case; could 
Judah and Block have maintained an action at law to reco- 

ver the sum now sought to be recovered by the plaintiffs in 
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this action? Very clearly they could not ; their only redress June 1844 
would have been in a Court of Equity, where all persons ~ Cofeld la 
interested in the fund would have been before the Court, and =v | 
the interests of all parties’ properly protected. The garnishment Collins 
discloses, that the available funds in the hands'of the gar- 
nishee.are not sufficient to liquidate the demands secured by 
the trust, but that they had to abate pro rata, and that other 
funds might stilt come into his hands, belonging to the'cestuis 
que trust, from the estate of a grand-father.- All these facts 
present questions, which could be settled properly only in a 
court of Equity. Nor do we conceive, that it would have made 
any difference in this case, if the other debts secured by the 
trust had been fully discharged, and the whole of the money 
now in the hands of the garnishee was applicable solely to 
the debt of Judah and Block. To recover it they would 
have been compelled to go into a Court of Equity. 

From the principles established by the cases which have 
been reviewed, we are of opinion that the money in the 
hands of the trustee, Josiah Collins, was not liable to the 
attachment of the plaintiffs, and that the interlocutory judg- 
ment in this case is erroneous. 


Per Curiam, Ordered to be certified accordingly. 
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JOHN D. SALTER & al. ve. JOHN BRYAN. 


June, 1844 Our Act of Assembly of 1840, ch. 62, enacting “that no will in writing, 
made after the fourth day of July, 1841, whereby personal property is be- 
queathed, shall be sufficient to convey or give the same, unless such will be 
executed with the same formalities as are required in the execution of wills 
of real estate,” &c., does not apply to wills af personal property signed and 
published before the 4th of July, 1841, though the testator may not have 
died until after that period. 

Appeal from the Superior Court of Law of Biaden Coun- 
ty, at Spring Term 1844, his Honor Judge Nasu presid- 
ing. 

This was an issue in the Court below of devisarit vel 
non, as to the will of William Salter, dec’d. The instruv- 
ment, purporting to bea will, was dated the 6th of July, 
1838, when it was. signed and published by the testator and 
attested by one witness. The testator died in the fall of 
1843. 

The jury, under the charge of the Court, found it to be a 
good will for personal estate, and the defendant appealed to 
the Supreme Court, on the ground of misdirection by 
the Court. 7 


W. Winslow and D. Reid for the plaintiffs, cited the fol- 
lowing authorities: Williams on Fiz’ors. (Edit. 1841,) 50, 
73. Gilmer v Shuter’s Ex’ors. 2 Mod. 310. Bac. ‘Abr. 
Title—Statute—Let. c. 

Strange for the defendant. 


’ Dantet, J. The Legislature, in its session of 1840-41, 
passed an act that no will in writing, made after the 4th day 
of July, 1841, whereby personal estate is bequeathed, shall 
be sufficient to convey or give the same, unless such will be 
executed with the same formalities, as are required in the 
execution of wills of real estate. William Salter had pub- 
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lished the paper-writing, offered in evidence by the plaintiffs, June 1844 
as his will on the 6th. day of July 1838, and he died in the g,i,, 
fall of the year 1843. The said paper-writing has all the he v 
formalities of a will to pass land, except that it is subscribed “7° 
only by one witness, It is true, that, a will to be good, must — 

be made according to the form prescribed by the law, at the 

time of the death of the testator, and not from those at the 
time of its execution. And the case of Elcock’s will, cited 
by the defendant’s counsel (4 MeCord, 39,) is an authority — 
for this position. ‘There it appears, that Eleock made his 
will of personal property, in 1823, which was attested by 
only two witnesses, according to the provisions of the law 
in force at that time. By the statute of 1824, (of So. Ca.) 
it is required, that wills of personal property shall be attest- 
ed by three witnesses, which repeals the former act. The 
testator died in 1825, leaving no other will. It was held, 
that the will was void, as not being in conformity to the law 
of the State, at the death of the testator. But it will be ob- 
served, that there is nothing in the South Carolina Statute, 
that is like unto a proviso, reservation, or exception, for a 
will made before a particular time ; and it, therefore, over- 
rides every paper-writing in the nature of a will, made before 
its enactment, which is not in conformity to its provisions, 
and the testator died after it went into force. But our act of 
Assembly impliedly excepts all wills in writing that were 
made before the 4th day of July, 1841. In other words, the 
law, relating tosuch wills as were made before that time, 
was not to be considered as repealed by the said statute. 
That brings us to the question, what did the Legislature 
mean by the said word (“made,”) as it is used in the statute? 
The rules of exposition as to grants and pleadings, to- 
wit, that the words used are to be taken most strongly a- 
gainst the grantor or pleader, are rules that have no place in 
the construction of acts of Parliament, which are not the 
words of parties. The words in the last will of a party 
are to be most favorably construed, because he is inops con- 
cilii. This we cannot say of the Legislature, observed 


36 
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Jane, 1844 Lornp TENTERDEN, 9 Barn. and C.758. But the construction 

Sate of a statute depends upon the apparent intention of the ma- 

v _ kers; to be collected either from the particular provision or 

Bryan. the general context, and should be construed accordiag to 

the intention of the makers ; Dwarris, 688. ‘The Legisla- 

ture, (in 1840-41,) were about to make a great alteration in 

the law of this State relative to the disposition by will of 

personal property ; and they did not intend, that any of the 

people should be surprised by it; and therefore, they did 

not say that the act should go into effect on the 4th day of 

July, 1841, but they said that no will in writing of personal 

property, made after that time, should be sufficient. Can it 

reasonably be contended that the Legislature meant (by 

using the word “ made,”) an instrument then complete, and 

to take effect as a will by the death of the testator? We 

think not; because then the present phraseology of the act 

would have been useless. A simple declaration, that the 

act should not go into operation beforethe 4th day of July, 

1841, would have much better expressed their meaning. 

The word “ made,” we think, was intended to embrace those 

instruments of writing, which were executed and published 

as wills, according to the forms and ceremonies of the law ; 

for when that was done the will was then made, although it 

could not take effect until the death of the testator. And, 

we think, that any instrument of writing, thus made, before 

the 4th day of July, 1841, although the testator died after 

that time, was intended by the Legislature to be governed 

by the former law; or that the former law was not intend- 

ed to be repealed as to such a will, and was still the law as 

to the subject matter, at the death of the testator, although 

that might be after the 4th day of July, 1841. The judg- 
ment must be affirmed. 


Per Curiam. Judgment affirmed. 
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EPHRAIM CLAYTON vs. WALTER BLAKE. 


Where the plaintiff had covenanted that he would build and complete « house June 1844 
for the defendant, to be completed by the first day of April, 1842, and the ~ 
defendant in the same deed agreed to pay Ithe plaintiff $2500 when the 
house was completed: Held that the latter was a dependent covenant, and 
the plaintiff could not recover on this covenant, unless he shewed that the 
house was completed by the first of April, 1842. 

The dependence or independence of covenants is to be collected from the evi- 
dent sense and meaning of the parties, and, however transposed they may 
be in the deed, the precedency must depend on the order of time, in which 
the intent of the transaction requires their performance. 

Where a house has been built under a covenant, though not according to the 
conditions of the covenant, and the person, for whom it is built, accepts it ; 
although the party building cannot recover on the covenant, he may, in a pro- 
per action, recover a rentuneration for his work, labor, &c. 


Appeal from the Superior Court of Law of Henderson 
county, at Spring Term, 1844, his Honor Judge Serrie 
presiding. 

This was an action of debt upon an instrument of writing 
under seal, of which the following is substantially a copy: 
“ Articles of agreement between Walter Blake of the one 
part and Ephraim Clayton of the other part: whereby the 
said E. C. does agree to build a house on the plantation of 
the said W. B., situate, &c. (then describing particularly 
the kind of house,) the whole to be finished in a neat and 
workmanlike manner, &c.—said work to be completed by 
the Ist day of April, 1842. And the said Walter Blake does 
agree on his part te pay $3500 for the same, $1000 to be 
paid on the Ist day of December next, and the balance when 
the house is completed.” Dated 9th Sept. 1841, and signed 
and sealed by the parties. The plaintiff, after proving the 
execution of the instrument, proved, that he finished the 
house for the defendant about the last of May or Ist of June 
1842, and the writ was issued in August following. The 
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Jane, 1844 $1000, the first instalment, was paid at the time stipulated. 


v 


The defendant’s counsel moved to nonsuit the plaintiff, on 
the ground that the house was not completed by the time 
specified in the covenant, and that the plaintiff had not 
proved it was done in a neat and workmanlike manner, and 
also that the plaintiff had not notified the defendant of the 
completion of the work before he instituted his suit, and 
that the action of debt could not be sustained. His Honor 
charged the jury that the covenants were independent, and 
that, if they believed the evidence offered, the plaintiff was 
entitled to their verdict. 

The jury found for the plaintiff, and, judgment being 
rendered pursuant to the verdict, tle defendant appealed. 


W. J. Alexander §* Holcze for the plaintiff. 

Badger §* Bynum for the defendant, 

The performance of a condition precedent must be averred 
according to the infent, an exacl performance. 1 Chitty 
Pl. (2 ed.) 316. Sth do, 325. LUlence, the plaintiff in this 
case was bound to aver a building within the lime, because 
it is necessary to make an exact performance, and because 
the express provision of the contract shews .the inéent to 
make the time of the essence of the contract. 

“Tf for an hawk to be delivered such a day, you shall 
have my horse at Christmas, if the hawk be not delivered 
at the day, you shall not have the action for the horse.” 1 
Dyer, 76, a. (30) Andrew v Bunghey. As to the mode of 
stating perfermance, sec Wade v Bache, 1 Saund. 145, 146. 

The building of the house is a condition precedent to the 
plaintiff ’s right to recover in this action. 

First, because the money is to be paid for the work done, 
and because upon the reason and nature of the case the law 
implies it. Peeters v Opie, 2 Saund. 350. 

Secondly, because the money now sought to be recover- 
ed is appointed to be paid when or after the work is done. 
2 resolution in Thorpe v Thorpe, 1 Ld. Ray. 665. See al- 
so 1 Chitty Pleadings, 2 American Ed. 312. 8th do. 322. 
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Whether the plaintiff might not have entitled himself by June, 1e44 
Clayton 
v 


shewing acceptance of the house after it was built, as an ex- 
cuse for non-performance in time—and whetler he might 
not,on such aceeptance, have recovered in another form of 
action, it is useless Jrere to enquire. 

In this action, and upon the staic of the case, he cannot 
recover, because his contract is not performed as it was made. 

Dantet, J. ‘the plaintiff has brouglit an action of debt 
upon the deed sct forth in the case, to recover $3500, the 
price of building a house for the defendant. The first in- 
stalment of $1000 was agreed to be paid by the defendant, 
before the work was to be finished by the plaintiff; therefore 
that demand rested on au independent covenant. 1t has been 
paid, and there is no dispute as to thatsum., The “bal- 
ance” (2500,) was to be paid, when the house should be 
completed. The defendant resisted the plaintifl’s recov- 
ery of this last instalment, on the ground, that he did 
not prove on the trial, that he had completed the house, 
within the time mentioned in the deed, to wit, on or before 
the Ist day of April, 1842. The court instructed the jury, 
that the covenanis in the indenture, on this point, were in- 
dependent, and that the plaintiff was entitled to recover. 
The dependence or independence of covenants, is to be col- 
lected from the evilent sense and meaning of the parties; 
and, however transposed they may be in the deed, their pre- 
cedency must depend on the order of éime, in which the in- 
tent of the transaction requires their performance. King- 
ston v Preston, cited in Jones v Blakely, Doug. 689. Wills. 
496. Platt on Corenanis, 79. Taking the above direc- 
tions as to the law on the subject, we must say, that the 
Judge erred in his charge. For we collect the intention 
and meaning of the parties to be, that the ($2500) was to be 
paid, if the plaintiff completed the house by the Ist day of 
April, 1842; at which time, he had covenanted that the 
house should be completed. 'The word when, must have 
reference to the time antecedently agreed upon by the par- 
ties for the completion of the building ; and that time was 
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June 1844 the Ist day of April, 1842. ‘The completion of the house 
Clayton “Clavton PY the plaintiff in a workman like manner in the time stip- 


Blake. 


ulated in the deed, was, we think, a condition precedent to 
his right, by force of his deed, to claim the $2500. ‘This 
case is like that of Glazebrook v Woodrow, 8 Term R. 366, 
where the plaintiff covenanted to sell to the defendant a 
school house, and to convey the same to him on or before 
the Ist of August, 1797, and to deliver up the possession to 
him on the 24th of June, 1796; and in consideration there- 
of, the defendant covenanted to pay to the plaintiff £120, on 
or before the Ist day of August, 1797. It was holden, that 
the covenant to convey, and that for the payment of the mo- 
ney, were dependent covenants ; and that the plaintiff could 
not maintain an action for the £120, without averring that 
he had conveyed, or tendered a conveyance to the defendant. 
Although the plaintiff may be unable io recover in his ac- 
tion as now framed, yet he may not be without remedy for 
such sum as he ought to recover. For if he has built a 
house for the defendant, which the latter has accepted and 
used, the plaintiff will be entitled to recover the just value of 
his work and labor, as estimated by a jury, in a proper ac- 
tion. 


Per Curiam, New trial awarded. 
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CALEB SETZAR ws. GEORGE WILSON & AL. 


In an aétion on the case in the nature of a conspiracy charging that the de- June, 1844 
fendants combined to injure the plaintiff’s credit, it is necessary for the ————— 
plaintiff to aver in his declaration the means by which such injury was in- 
tended to be effected. ' 

It is no ground to support such an action, that the defendants, having an exe- 
cution levied on the plaintiff's property, required that the sale should be for 
specie. 

Nor can such an action be maintained upon the ground that the defendants 
had by fraud obtained from the plaintiff the assignment of a judgment, and 
the transfer_of a bond not endorsed, for im a court of law the property in 
these still remained in the plaintiff. 

Nor can it be maintained on the ground that the defendants had fraudulently 
procured a conveyance of a slave from the plaintiff; for if the fraud or im- 
position was of such a nature as rendered the conveyance void at law, then 
the plaiutiff has not lost his property; if the conveyance was good at law, 
then the plaintiff’s only redress is in equity, 

A vendor is liable in an action of deceit for false representations as to the title 
or qualities of a chattel sold by him: but no action for a cheat has ever been 
maintained by a seller against a purchaser for the misrepresentations of the 
latter upon those points. 

A communication voluntarily made to counsel, after he has refused to be em- 
ployed by the party making it, does not come within the rule of confidential 
communications, and is therefore admissible in evidence. 

The cases of Clary v Clary, 2 Dev. 78, Reid v Moore, 3 Dev 310, and 
Saunders v Hatterman,2 Tred. 32, cited and approved: ; 


Appeal from the Superior Court of Law of Davie Coun- 
ty, at Spring Term 1844, his Honor Judge Barrie pre- 
siding. 

This was an action on the case in the nature of a writ of 
conspiracy, in which the plaintiff eharged the defendants 
with conspiring to defraud, and that they did defraud him of 
his property, particularly of a negro boy, a note for between 
500 and 600 dollars, and the balance of a judgment for 3 or 
AOU dollars, and also conspiring to destroy his credit, and 
thus to cause his insolvency. 
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June, 1844 On the trial the plaintiff introduced several witnesses, who 
Setzar '@Stified, that in the years 1840 and 1841, he was in posses- 
_y sion of a tract of land worth 5 or 600 dollars, a negro boy 
Wilson. worth 4 or 500 dollars, two horses, some stock and house- 
hold and kitchen furniture, and that, by his intermarriage 

with his wife, he had acquired anote for between 5 and 600 
dollars, and the balance of a judgment for 3 or 400 dollars, 

and that the defendant, George Wilson, afterwards obtained 

the possession of the negro, the note and judgment claiming 
them as his own. The plaintiff then called onc Samuel 
Latham, who testified that he heard the defendant George 

say, while speaking of the plainiiif, that he had made a neat 
calculation and found that he had imade cnough to go through 

a pretty big law suit, and have several hundred dollars left. 
Witness then told him that one Kellar had stated, that 

he had procured the plaintiffs property fraudulently, which 

the deiendant George denied, and said that he had got sever- 

al things from the plaintiff, but had paid him the full value 

for them ; and further, that but for Andy Sctzar (the plaintiff’s 
brother,) he and the plaintiff would still have been friendly. 

Mr. Pearson was then called, to testify as to certain decla- 
rations madc to him by the defendant George, but he was 
objected to by the defendants, upon the ground that the de- 
clarations were made to him as counsel. He then stated that 

the circumstances, under which they were made, were as 
follows: On the Eriday of the County Court of Rowan, in 
February, 1841, ufter he had returned to Mocksville, the 
defendants Williaa and his son George, came to see him and 
found him in the court house; that the defendant William 

told him they had some business with him, and that the de- 
fendant George would tell him what it was; that theretipon 

he and George went into a room to themselves, when George 

told him he ‘ished to employ him in the business of Setzar; 

that he had already employed four lawyers, naming them, 

and was to give them large fees, and that he could not afford 

to pay him a large fee, but he would give him twenty dollars 

to be silent, which the witness refused to take, saying that 
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he always believed that there was so much rascality on one June, 1844 
side and ignorance on the other, that he did not care to have gu... 
any thing to do with the case; and that, after that, the de- - Am 
fendant George made the declarations, which the plaintiff 
proposed to prove. The court, upon this statement, was of 
opinion, that the testimony was admissible. Whereupon 
the witness testified, that the defendant George told him he 
had long tried to get the note in question from the plaintiff’s 
wife, who had possession of it; that the plaintiff himself was 
willing he should have it, and that at last he took a jug of 
French brandy and went to the wife, and he and she drank 
it, until he procured the note from her; that the defendant 
George told him further, that although he had employed four 
lawyers, he would have enough left to save either 3 or 400 
dollars, the witness did not recollect which sum. Upon 
cross-examination, the witness said he did not recollect that 
any thing was said about the negro, and that the defendant 
stated that he wished to prosecute the plaintiff for perjury. 
Several witnesses were then introduced by the plaintiff, and 
swore, that, at different times, they had heard the defendants 
represent the plaintiff as insolvent or in failing circumstan- 
ces, and had advised his creditors to press their claims if 
they wished to secure them. One or two of these witnesses 
stated, however, that they had requested the information giv- 
en by the defendants. One witness testified, that, as early 
as harvest time in 1840, he had heard the defendant William 
say, that there were some good bargains to be got out of the 
plaintiff, and he intended to try it, and that there was a tract 
of land that suited his son George mighty well. G. Rich- 
ards was then called and swore, that as an officer of the 
county, he had sundry executions against the plaintiff, two 
of which, amounting to between fifty and sixty dollars, were 
in favor of the defendant William, and had the preference ; 
that he levied upon all the stock, farming utensils, and house 
hold and kitchen furniture of the plaintiff, and advertised 
them for sale in the usual manner; that several persons at- 
tended on the day nomen” 2 it, and then the defendant 
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June, 1844 William, for the first time, demanded specie for the amount 
Setzar 0°! his debts; that in consequence thereof, the property sold 
vy verylow. This witness stated turther, that he heard the de- 
Wilson. fendant William say, on that day, that, if the plaintiff would 
secure two debts, and release him from his securityship on a 

bond for the prosecution of a suit, which the plaintiff had in 
court, he would forbear the sale, and wait six months for 

his money. It was further in evidence, that all the plain- 

tiff’s property had been sold, and he was entirely insolvent. 

The defendants then introduced as a witness one Lunn, who 
testified that, on the 4th of February, 1842, he went to the 
house of the defendant George on business, and, it being 

late in the evening, was invited to stay all night; that dur- 

ing the evening, the defendant George told him he had pur- 
chased the plaintiff’s negro boy at the price of $486; that 

next morning the boy came to the house and brought a note 

to the defendant George, who, after reading it, said he must 

go to see the plaintiff; that he went off, and soon after re- 
turned with the plaintiff; that he and the plaintiff went in- 

to another room, and after being together some time, the 
plaintiff came to the door and requested the witness to attest 

an instrument, and he, accordingly, after hearing the parties 
acknowledge it, did attest the bill of sale in the ordinary 
form for a slave named Hinson, and containing an acknowl- 
edgement of the receipt of the consideration money $486 ; 

that he did not see the defendant George pay the plain- 

tiff any money, but he saw the plaintiff with a roll of mo- 

ney in his hand, and heard him say he was under obliga- 

tions to the defendant George for paying him in money and 

not in notes, which he held against him, and that the money 
would enable him to pay some debts which were pressing 

him ; that, afterwards, and before the parties separated, the 
defendant George said to the plaintiff, you have not assign- 

ed the note yet, to which the plaintiff replied, that he would 

do it then, and the note was produced and an endorsement 
made. The following are copies of the note and the en- 
dorsement thereon, and also of the assignments of the judg- 
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ment. “$543 25. One day after date, we or either of us June,1844 
promise to pay Lucius Q. C. Butler, executor of Rachel But- 

ler, deceased, five hundred and forty-three dollars 25 cents, __ v 
for value received. Witness our hands and seals this 1st of 

June, 1840.” Signed and sealed by “ H. Keller” and three 

others. Endorsed “ Pay to George Wilson for value, Feb’y, 

1842,” (signed) “ Caleb Setzar.” 

“ For and in consideration of the sum of three hundred 
and fifty dollars to me in hand paid by George Wilson, re- 
ceipt I hereby acknowledge, I assign to the said George 
Wilson all my interest in an execution obtained against L. 
Q. C. Butler, as executor of Rachel Boswell, dec’d, the suit 
was brought by Rachel M. Boswell, Jun., and is to the use 
of Caleb Setzar. Given under my hand and seal, this 23d 
Jan., 1842.” (Signed) “Caleb Setzar.” 

Endorsed on this assignment as follows, viz. 

“ February 5th, 1842, for value received I assign all my 
interest in the within, except two hundred dollars, which 
has been heretofore received by me, to Henry F. Wilson.” 
(Signed) “ George Wilson.” 

Mr. Hawkins was then called by the defendants, and 
stated that he was at the sale made by the constable of the 
plaintiff’s property, and heard the defendant William, both 
before and after the sale of a certain horse which he bought, 
say that if the plaintiff would give him a note and security 
for his debt he would wait with him six months. 

The defendants’ counsel insisted in their argument, that, in 
order to entitle the plaintiff to recover, he must. prove a com- 
bination between two or more to defraud him; that before 
such combination was proved, the declarations or admissions 
of one were not admissible against the others, that the evi- 
dence was insufficient to establish the existence of any such 
combination by the defendants, or any two of them; that it 
was not sufficient to prove any fraud on the part of any one 
of the defendants ; and they particularly insisted, that, if the 
plaintiff knew what he was doing when he signed the bill 
of sale for the negro and the endorsement on the note and 
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June, 1844 judgment, he could not recover in that action, even though 


Setzar 


v 


Wilson. 


he had been previously imposed upon in the treaty, for that 
fraud in the consideration alone, would not be any ground 
of relief at law, however it may be in equity. The Court, af- 
ter addressing some remarks to the jury in relation to the rep- 
resentations made by the defendants, of the plaintiffs failing 
condition and to the sale of the plaintiff’s property for specie, 
to which no exception was taken, charged them, that though 
it was true, that, in an indictment for a conspiracy, or in the 
writ of conspiracy, it was essential, to sustain the indictment or 
action, to prove a combination between two or more, yet it was 
not so in the modern action on the case in the nature of a 
writ of conspiracy ; that in this action one of the defendants 
alone might have a verdict against him, though the others 
were acquitted, but that it was still necessary to prove a com- 
bination between two or more, in order to render the decla- 
rations or admissions of one admissible as evidence against 
the other conspirator; that if they believed there was com- 
bination between the defendants, or any two of them, to de- 
fraud the plaintiff of his property, and that, in- pursuance of 
such combination they did defraud him, he was entitled to 
recover against those who joined in the fraudulent combina- 
tion; that a mere knowledge of the existence of a conspira- 
cy, without participating in it, would not be sufficient; that 
if they were not satisfied of the existence of a combination 
between two or more of the defendants, but believed that 
any one only of the defendants, by fraud and contrivance, 
managed to cheat the plaintiff of his property, they might 
find a verdict against such one, though they acquitted the 
other defendants ; that if they believed the defendant George 
had purchased the negro boy, the note, and the judgment, 
fairly, and for a full price, or any thing like a full price, he 
could not be rendered responsible in this action ; but if they 
believed that he had, by fraud and contrivance, got either 
the negro boy or the judgment for nothing, then the action 
could be sustained against him. The jury returned a ver- 
dict in favor of the plaintiff against the defendant George, 
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and in favor of the other defendants. A motion was made June 1844 
for a new trial, because of the admission of Mr. Pearson’s 50, 
testimony, and for misdirection in the charge tothe jury. _ v 
The motion was over-ruled, and the defendant George ap- eames 
pealed from the judgment rendered on the verdict. 


Alexander and Osborne for the plaintiff. 
Caldwell for the defendants. 


Rurrtn, C.J. The verdict throws out of the case Wil- 
liam B. Wilson and Henry F. Wilson, and their acts and 
declarations ; and leaves the declaration against George 
Wilson alone, first, for “destroying the credit of the plain- 
tiff and thereby causing his insolvency ;” and, secondly, for 
“ defrauding the plaintiff of a certain negro slave, a note and 
a judgment belonging to him.” 

As to the first, the plaintiff does not allege any means, by 
which any of the defendants injured his credit, as by the use 
of words importing his insolvency, or the like, so that the 
defendant had not the opportunity of insisting on the truth 
of the imputation as a justification, which the evidence 
shews they might certainly have done. If, therefore, the de- 
fendant George, had said upon the subject of the plaintiff’s 
circumstances, what it appears, his father did, he ought not 
to be responsible therefor in this action, because the complaint 
is not for an injury from the speaking of those words as a 
slander, but only a general charge of conspiring between 
them “to destroy the plaintiff’s credit,” which could only be 
answered by the general issue and not justified. . If there 
had been a count for the slander directly, the defence would 
have been unquestionable upon the truth of the imputation. 

Again, if we suppose proper allegations in the declaration 
relative to the sale of the plaintiff’s property under the exe- 
cution of William B. Wilson, and the demanding of specie 
by him, as proved, we should hold that those acts constitu- 
ted no legal injury.. Every creditor has a right to demand 
payment in money, and there is no money known to our law 
but metallic coin, domestic or foreign, as made current by 
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June, 1844 the laws of the United States; and, therefore, to demand 


Setzar 


v 


Wilson. 


such payment cannot be a wrong in the eye of the law. But, 
in truth, the party made a liberal offer, to retract his demand 
of payment in that manner, and further, to take a new secu- 
rity for his debt payable six months afterwards, if the plain- 
tiff would give him competent sureties and indemnify him a- 
gainst certain responsibilities for the plaintiff. 'That the plain- 
tiff declined or was unable to do, and the other party then in- 
sisted on the sale upon the terms stated, and, we suppose, it was 
made. But we see nothing which shews, that it was not a fair, 
and perhaps, the only means that person had, in the wreck of 
the plaintiff’s affairs, to save himself from loss by his engage- 
ments for the plaintiff. The effect was felt rather by the 
plaintiff’s other creditors than by himself, as he appears to 
have been unable to pay his debts under any circumstances ; 
unless, indeed, the property conveyed by him to the de- 
fendant, George, be still regarded as legally his, or unless he 
has some action at law in respect thereof for damages. But, 
for those acts of his father, the defendant George is not res- 
ponsible, as it does not appear that George participated in 
them; and if he had, it would have made no difference, inas- 
much as the jury have found, under the instructions of the 
Court, the father himself did the plaintiff no injury there- 
by, and, a fortiori, the defendant George did not. Conse- 
quently, we must understand that the verdict against that 
defendant was not on this part of the case. If it was, it was 
clearly against law, and ought to have been set aside. 

Then, as to the other part of the case, it appears from the 
assignments and bill of sale which are inserted in the case, 
that on the 23d day of January, 1842. «he plaintiff under 
his hand, “in consideration of the sum of $350, to him in 
hand paid by George Wilson, (the receipt whereof he thereby 
acknowledged,) assigned to said George Wilson all his inter- 
est in.an execution obtained in the name of Rachel M. Bos- 
well against L. Q. C. Butler, which is to the use of Caleb 
Setzar,” the plaintiff. It appears also, that one H. Keller and 
others, on the Ist of June, 1840, gave their bond to L. Q. C. 
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Butler, for $543 25, payable one day after date, which, with- Jane 1844 
out endorsement, came into the hands of the plaintiff, and~ 
he endorsed it in these words, “pay to George Wilson, for _ v 
value, February, 1842,” and delivered it to the defendant. “ 
And, lastly, it appears, that on the 4th of February, 1842, 
the plaintiff executed to the defendant George, a bill of sale 
(which is attested by the witness John Sams,) for a megro 
boy named Hinson, fifteen years old, in consideration of 
$486, therein expressed to be then paid. In reference to 
those transactions, the instruction to the jury was, “that if 
the defendant George, by fraud and contrivance, managed to 
cheat the plaintiff of his property, they should find a verdict 
against him; and that, if that defendant purchased the negro 
boy, the note, and the judgment, fairly, and fora full price, or 
any thing like a full price, he could not be rendered respon- 
sible in this action; but if they believed that he had, by 
fraud and contrivance, got the negro, note, or judgment for 
nothing, then the action could be sustained against him.” 
The jury thereupon found for the plaintiff, and assessed the 
damages to $1000; and from the judgment, the defendant 
George appealed to this Court. 

The Court is unable to perceive any principle whatever, 
on which the plaintiff was entitled to recover, according to 
the case proved, and still less according to that alleged in his 
declaration. 

It is to be remembered, that we are in a Court of Law, in 
which legal interests and legal conveyances alone can be 
taken notice of, and legal injuries redressed. Bearing this 
in mind, the question immediately presents itself, what pro- 
perty the plaintiff had in the things, of which he alleges 
that he was defrauded. If he had no property in them, ‘he 
has lost nothing in a legal sense, and cannot have an action 
at law in respect to such as he had no property in. So, if 
his property in them be the same it was, notwithstanding any 
supposed conveyance obtained from him by the defendant, 
he has no cause of action. Now, that is just the fact both 
with regard to the bond given by Kellar to Butler, and the 
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June, 1844 judgment recovered by Boswell against Butler. Neither of 
them belongs in law to the plaintiff. A judgment is not as- 
signable,; and the sum recovered therein was still a debt to 
Boswell, and was not transferred to the defendent by the 
plaintiff’s assignment. ‘To give effect to the assignment, the 
defendant would be obliged to go into a Court of Equity, and 
there he would be repelled by his supposed fraud, if estab- 
lished, and the money declared still to belong to the plaintiff. 
The same is likewise true as to the bond. For although a 
bond is assignable, yet this had not been endorsed by the ob- 
ligee to the plaintiff; and therefore his assignment did not 
vest the right in the defendant, so as to enable him to recover 
in an action at law, against the obligor, and he could only 
have done so in equity, upon a bill against the obligor, obli- 
gee, and the present plaintiff; in which there would be the 
same bar as against his claim to the judgment. If it be said, 
that the plaintiff’s assignment of the bond, if not effectual 
as an endorsement to transfer the bond, might yet be obliga- 
tory as a guaranty, on which he could be sued at law; the 
answer is, that, if it was obtained without corsideration and 
by imposition, not being by deed, it would not be obligatory 
even asa guaranty, and there could not be a recovery on it 
against the present plaintiff. In respect to those two items, 
then, the defendant may, for these reasons, be entitled to a 
verdict, and therefore, the judgment should be reversed, at 
all events, and the cause sent back for another trial, as to 
that part of the transaction, which concerns the slave. _ If, 
however, the bond and judgment had been the property in 
law of the plaintiff, and if his assignments had been effectual, 
as legal conveyances, to transfer the property to the defend- 
ant in the bond and judgment, as the bill of sale did in the 
slave, we should still hold, that the plaintiff has no cause of 
action, because he has sustained no legal injury. So, we 
think, it is with respect to the slave, and, by consequensd, 
would be as to the bond and judgment. 

It is still to be borne in mind, that we are in a Court of 
Law, iu considering the case as to the slaye. Thus, if the 
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conveyance for the negro was obtained from the plaintiff by June 1844 
duress, or when he was so-drunk, that he did not know what... 
he was about, or when he was non compos mentis, it would webiei 
be invalid as a contract, and the negro would still belongto 
the plaintiff ; and, consequently, he would have sustained no 
injury in point of law, from having been induced to give the 

bill of sale, and that would be an answer to the action. But 

if, as we suppose, we must take that instrument to have con- 

veyed the slave, and that thereby the plaintiff lost his title, 

then the plaintiff has no cause of action at law, for the fraud 

of the defendant did not deprive him of his slave, but the 
plaintiff parted with him by his own act and deed. As long 

as that instrument remains in force and uncancelled, the 
plaintiff is precluded from alleging that he was cheated out of 

his slave by the defendant. The redress of the plaintiff, if 

he has any, is to have that instrument declared void and de- 

creed to be delivered up and cancelled, or a re-conveyance 
decreed by the Court to which belongs such jurisdiction. It 

is not sufficient to allege in a declaration in general terms, 

that the defendant defrauded the plaintiff, but the fraud-must 

be set forth, the means used, and the purpose effected. Here, 

it is said, the defendant defrauded the ‘plaintiff of a negro, 

but by what method the Court is not informed. If we look 

to the evidence for information on the point, we would infer 

that the supposed fraud consisted in this; that the plaintiff, 
though having capacity to contract, was a weak, intemper- 

ate, and needy man, having great confidence in the defend- 

ant, an artful man, and in some degree of affluence, and that 

the defendant, taking advantage of the plaintiffs necessi- 

ties, and of the power he had over him, as his creditor, ob- 

liged him to sell and convey to him property at a grossly in- 
adequate price, or that, under the pretence of a security for 

debts and advances, the defendant obtained ar. absolute con- 
veyance, or that by undue influence of the defendant, as a 
pretended friend of the plaintiff, he prevailed on him to exe- 

cute a conveyance for the slave without any consideration 
whatever, or as upon a sale for the sum of $486, which he 

38 
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Jane, 1844 did not pay nor secure, though in the conveyance he took 


~ Setzer 22 acquittance therefor, as if it had been paid. Such we un- 
y derstand must have been the views, or some of them, in 
Wilson. which the case was submitted to the jury ; because his 
Honor told them, if the defendant purchased fairly, and for 
any thing like a full price, to find for him; but if he got the 
negro (by fraud and contrivance,) for nothing, then to find 
fer the plaintiff. We understand his Honor to mean by 
“nothing,” not, literally, no price or nominal sum at all, but 
astm not any thing like a full price, though we do not 
think it material ; for whether the plaintiff conveyed for an 
adequate price or made a conveyance entirely voluntary, it 
would be valid at law, provided the party had capacity, which 
is not pretended to be denied in this case. Now, as no par- 
ticular act of “fraud or contrivance” is designated in the in- 
structions, other than the inadequacy or want of considera- 
tion, we must assume that the fraud was so constituted. 
And, so taking it, we hold the law to be otherwise, even if 
there were the other circumstances of undue advantage, in- 
fluence, and imposition, before suggested, in bringing the 
plaintiff to agree to make the conveyance in question. Here 
the bill of sale, as an effectual legal conveyance, absolutely 
rebuts the allegation of iraud at law. Even if it were vol- 
untary upon its face, it would do so, as such a conveyance 
is good. But upon its face it purports to be for $486 and 
that sum paid; which concludes the vendor at law, that he 
did not convey for “nothing.” Improper influence consti- 
tutes no legal objection to the validity of adeed. Clary v 
Clary, 2 Dev. 78. And a fraud in a treaty, which is con- 
summated by a subsequent deed, cannot be alleged by way of 
impeaching the operation of the deed at law. Reid v Moore, 
3 Dev. 310. Those are proper enquiries for a Court of E- 
quity, which may set aside deeds, though executed by one 
having capacity, if obtained by improper means, or may 
hold them up merely as securities, if they were so intended 
or ought to have been. What other fraud could the defend- 
ant have committed on the plaintiff? A vendor is liable in 
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an action of deceit for false representations, as to the title or June 1844 
qualities of a chattel sold by him. But no action for a cheat ~~~ 
has ever been maintained by a seller against a purchaser, for 
the misrepresentations of the latter upon those points. The 
law does not even give an action against the vendor, for his 
false affirmation as to the value of the thing sold. Saunders 
v Hatterman, 2 Ired. 32. Much less will an action lie 
against a purchaser for such an affirmation, or buying at an 
under value. _In the nature of things, the owner of a chat- 
tel is supposed to be the best judge of its value, or to be most 
capable of ascertaining it. 
The plaintiff has mistaken his forum. . He has shewn no 
legal injury, and therefore the judgment must be reversed, 
and the cause remanded for a venire.de novo. 
The opinion already given, would render it unnecessary 
to determine the question of evidence. But as our opinion 
on it decidedly concurs with that of his Honor, we deem it 
proper to say so. - The communication was made after the 
witness had refused the employment, and was, therefore, not 


confidential. 


Per Curiam. Venire de novo ordered, 


HORNEY, COFFIN & Co. vs. JOHN CRAVEN. 


Where three witnesses were introdaced for the plaintiff, and, from the evi- 
dence of one or two it was doubtful whether the plaintiff ought to recover, 
the Court was right in refusing instructions to the jury, as prayed for by the 
plaintiff’s counsel, that, if they believed either of the three witnesses, the 
plaintiff was entitled to recover. 


Appeal from the Superior Court of Law of Randolph Coun- 
ty, at Spring Term 1844, his Honor Judge Dicx presid- 
ing. 
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June, 1844 This case commenced by warrant before a justice of the 
poenony peace, and, by successive appeals, came to the Superior 
v Court. The warrant was sued out by the plaintiffs against 
Craven. the defendant, to recover the price of 133 pounds of iron. 
The plaintiffs had a broad bar of iron at the blacksmith’s 
shop of Elisha Hopson. When iron of this description was 

was wanted, they sent the customer to Hobson, who was au- 
thorized by the plaintiffs to cut off and deliver to the cus- 
tomer the quantity of iron-wanted. Zlisha Hobson proved, 

that he had a bar of iron belonging to the plaintiffs—that 

the defendant applied to him for a piece of the said bar, suit- 

able to make a plough-share—that the witness shewed him 

a piece he had cut from the bar for one Kivet, and the de- 
fendant said a piece of the same size would answer his pur- 
pose—that the piece was cut off accordingly, and the defend- 

ant took it in a pair of tongs, carried it to the water and 
cooled it—that, when he returned to the shop, he objected to 

the iron, saying it had a flaw in it and it would not answer 

his purpose, and that he wanted the piece which had been 

cut off for Kivett—the witness told the defendant it was 
Kivett’s iron, and nothing further was said on the subject. 
The witness, the defendant, and a man by the name of 
Thrift, left the shop about dark. When they had proceeded 
about fifteen steps, the defendant remarked that he had for- 

got his iron, and returned to the shop and got a piece of iron, 

and the witness supposed it was the piece cut off for him. 
This witness further stated, that he weighed the piece of iron 

cut off for the defendant, that he also weighed the piece cut 

off for Kivett, and found the two pieces of the same weight— 

that he rendered an account of the iron cut off for the de- 
fendant to the plaintiffs, on the next day.. The books of the 
plaintiffs were produced, and shewed a charge against the 
defendant for the iron. Mr. Lawrence, a witness for the 
plaintiffs, stated, that he saw the iron cut off for the defend- 

ant, that the defendant took it to the water and cooled it— 

that, when he returned to the shop, he objected to the iron— 

that Hobson remarked, there was a piece he had cut off for 
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Kivett, and he would not give a cent for choice. This wit- June, 1844 
ness saw both pieces of iron weighed and left the shop. Mr. "Homey 
Thrift, a witness for the plaintiffs, stated, that he helped to 
cut off the iron for the defendant—that the defendant ob- 
jected to the piece cut off for him on account of a flaw in it, 
and remarked that he would rather have the piece cut off for 
Kivett—that both pieces of iron were then weighed—that 
Hobson said it was Kivett’s iron, but it was nothing to him 
which piece he took—that nothing more was said about the 
iron—that this witness, the defendant and Hobson left the 
shop together—that, when they had proceeded a few steps, 
the defendant returned to the shop and got a piece of iron, 
and they went off together. 

The defendant contended, that he never did take, or agree 
to take, the piece of iron which had been cut off for him, but 
objected to it on account of the defect in it—and that Hobson 
consented he should take the piece which had been cut off 
for Kivett. The defendant introduced several witnesses, 
who deposed to a conversation between himself and Hobson, 
in which the defendant asked Hobson, if he would deny, 
that he consented he should take the iron, which had been 
cut off for Kivett—to which Hobson replied, that he had 
not denied it and was not going to deny it. Other witnesses, 
introduced by the plaintiffs, stated, that they were present at 
the conversation last alluded to, and they understood Hob- 
son’s reply to be, that he had not denied it, and was not go- 
ing to deny any thing he had said about it, and would leave 
it to Thrift and Lawrence, who were present when the iron 
was cut off. The defendant further proved by Samuel 
Hendrix, a witness introduced by the plaintifils, that Hobson 
told him (the witness,) that he did tell the defendant to take 
the iron cutt off for Kivett, if he liked it better than the 
piece cut off for himself. The defendant then proved, that 
he had paid Kivett for the iron he had got, before this war- 
rant was sued out, and that he never had taken the other 
piece of iron from Hobson’s shop. 

The plaintiff’s counsel then asked the Court to charge the 


Pa 
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June, 1844 jury, that, if they believed either of the three witnesses, 





Horney 
v 
Craven. 





Hobson, Lawrence or Thrift, the plaintiffs were entitled to 
recover. ‘The Court declined to give the instructions pray- 
ed for, but charged the jury, that, if they believed from all 
the testimony, that the defendant consented to take the piece 
of iron cut off for him, he was bound to pay for it, and the 
plaintiffs would be entitled to recover, although the defend- 
ant might afterwards have changed his mind and left the 
iron at his shop. Whether the defendant did ever consent 
to purchase the piece of iron cut off for him, or not, was for 
them to determine from all the testimony. The jury found 
a verdict for the defendant, and, judgment being rendered 
accordingly, the plaintiffs appealed to the Supreme Court. 


No counsel for the plaintiffs. 
Mendenhall and Jredell for the defendant. 


Rurrin, C. J. The plaintiffs prayed an instruction, that 
if the jury believed either of the three witnesses, Hobson, 
Lawrence or thrift, the plaintiffs were entitled to recover. We 
think the judge properly refused the instruction; because, up- 
on the evidence of each of the witnesses, Lawrence and 
Thrift, taken by itself, it is doubtful whether the defendant 
did accept the piece of iron cut off for him, or whether Hob- 
son, the plaintiff’s agent, did not consent, that, instead of it, 
he should take that before cut off for Kivett. ‘Therefore, the 
court properly left it to the jury, on all the evidence, to say 
whether there were a sale and delivery to the defendant and 
acceptance by him. 


Per Curiam, Judgment affirmed. 
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JOHN W. GUION’S EX’ORS vs. RILEY MURRAY. 


617 


A testator devises one tract of land in fee to his daughter E, and another to his June, 1844 


daaghter F., and then, in a subsequent clause, as follows: “I further will 
that my daughter E. shall be entitled to all the wood of every description, 
to be taken off as suits her convenience, of that tract of 300 acres of land 
bequeathed to F., most convenient and adjacent to her plantation,” “lying 
west and south of certain other lands. 

Held, first, that the devise gave to E. all that portion of the vegetable king- 
dom, that grows on the land, and is of a woody or arborescent nature, with 
the liberty of ingress and egress to cut and take it away- 

Secondly, that this devise was in fee, and therefore the said E. could convey 
it to another in fee. 

Thirdly, that the testator did uot intend to give to E. all the wood growing 
on the laud devised to F., but only such as was convenient, and was on that 
portion of F’s tract, that lay South and West of the designated tracts. 

The case of Robinson v Gee, 4 Ired. 186, cited and approved. 


Appeal from the Superior Court of Law of Hyde county, 
at Spring Term, 1843, his Honor Judge Bariey presiding. 

This was an action of trespass guare clausum fregit, 
brought by the plaintiffs to recover damages against the de- 
fendant, for entering on the lands claimed by the said plain- 
tiffs, and cutting timber thereon. The plaintiffs proved, that 
the defendant had entered upon the lands by them claimed, 
within three years next before this suit was commenced, and 
had cut timber thereon and carried it away, to the value of 
one hundred and two dollars. The defendant offered in ev- 
idence the last will and testament of Hugh Jones. The on- 
ly material parts of this will are’ the following": “To my 
eldest daughter, Eliza William Jones,I give the plantation 
on which I now live and cultivate, known by the name of 
the Lake Landing plantation, together with the mill &c.” 

“TI give to my daughter Frances the plantation and land 
I bought of Joseph Carrowan and brothers, and Peter Ser- 
mon. [I also give her three hundred acres of the back land 
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June 1844 adjoining said Carrowan plantation, which my father gave 


Guion 
v 


Murray. 


me, and the land I bought of Peter Sermon.” 

“T further will that my daughter Eliza W. Jones shall be 
entitled to all the wood of every description, to be taken off 
as suits her convenience, of that tract of 300 acres of land 
bequeathed to Frances, most convenient, and adjacent to, her 
plantation, lying west of Evans’ land, and South of the Car- 
rowan land.” 

The plaintiffs also proved, that Eliza W. Jones, one of the 
devisees in said will, intermarried with Alexander F. Gaston, 
and that she died in the year 1838, leaving issue, and her 
husband is still alive, and then offered in evilence the deed 
of said Alexander F’. Gaston and wife Eliza to him, said de- 
fendant, duly proved and recorded, dated the 3d of Decem- 
ber, 1835. By this deed the said Alexander and wife con- 
vey in fee a part of the land devised as aforesaid by the said 
Hugh Jones to his daughter, the said Eliza, to the defendant, 
“with the privilege of half the wood of every kind, stand- 
ing on the lands, back of the Carrowan’s and Sermon’s 
tracts, and devised to Frances Jones, (now Mrs. McCauley,) 
in the last will of Dr. Hugh Jones, the right to take and dis- 
pose of which wood and timber on said land is reserved by 
the said last will to the said Eliza, now Eliza W. Gaston.” 

It appeared further in evidence, that Frances A. Jones, one 
of the devisees, mentioned in said will, to whom there is de- 
vised a tract of land, containing three hundred tracts, on 
which the trespass was alleged to have been committed, in- 
termarried with Daniel J. McCauley on or about the month 
of A. D. 1831, and previous thereto, executed a 
marriage settlement, conveying her real and personal estate 
to John W. Guion, as trustee; that said trustee had died, 
and that the plaintiffs were his executors. _In this case it is 
further agreed, that the suit was brought by the executors of 
John W. Guion, viz. Mary Guion and Haywood W. Guion, 
whose names are in the writ, and that the trespass alleged 
was committed in the life time of John W. Guion. It is fur- 
ther agreed, that the piece of land conveyed to Riley Mur- 
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ray’s purchase frém A. F. Gaston and wife, was held by A. June 1844 
F. Gaston, and Eliza W. Gaston, claiming under the will of “gi. | 
Hugh Jones, and by said Gaston sold to Murray, but touch- 
ing its being a parcel or not of the “Lake Landing planta- —_ 
tion,” and whether it pass or not, under the devise relating 

thereto, the parties do hot agree, the plaintiffs claiming that 

it does not pass, and the defendant that it does pass under 

that devise. 


It is further agreed, that. the defendant Murray did take 
rails from the 300 tract, for the 100 acre tract, which he pur- 
chased from A. F’. Gaston, and also that the defendant took 
valuable timber for his old place, which he has held many 
years, and which never was owned. by Hugh Jonee. It is 
further agreed that the whole of the 300 acre tract, the trees 
of which under ‘the will of the said Eliza’s father she had 
the right “to cut,” lies West of the Evans land, and South 
of the Carrowan land—a piece of the Sermon land inter- 
vening. 

It is further agreed that the trees. were cut on the 300 acre 
tract, as suited the convenience of the defendant. 


The defendant, by his counsel, objected to the claim of the 
plaintiffs, for that the wood upon the said three hundred acre 
tract was devised by the said will unto the said Eliza ; and 
that the said Eliza and her husband had conveyed unto him, 
the defendant, a good and indefeasible title thereto. The 
jury found a verdict in favor of the plaintiffs, for the sum of 
one hundred and two dollars, subject to the opinion of the 
court npon the points of law reserved, with an agreement, 
that if the court should be of opinion that the Jaw is with 
the defendant, the verdict should be set aside, and a non-suit 
entered. 


Upon argument of counsel the court was of opinion in 
favor of the defendant, and set aside the verdict, and enter- 
ed a nonsuit; from which judgment the plaintiff prayed an 
appeal to the Supreme Court, which was granted. 


39 
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June, 1844 John H. Bryan for the plaintiff. 


Guion 


v 
Murray, 
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Badger § Henry for the defendant. 


Daniet, J. There is no doubt that Dr. Jones could de- 
vise, that his daughter Eliza should be entitled to all the 
wood of every description, to be taken off, as suited her con- 
venience. from the tract of 30U acres of land, bequeathed to 
Frances. ‘The devise gave to Eliza all that portion of the 
vegetable kingdom, which grows on the land, or is of a 
woody or arborescent nature, with the liberty of ingress and 
egress tocut and carry it away. Robinson v Gee, 4 Ired. 
186. Clapv Draper, 4 Mass. Rep. 266. When any land 
or other real estate shall be devised by any person, the same 
shall be held or deemed to be a devise in. fee, unless it be 
plainly intended by such will, that an estate of less dignity 
was intended. Rev. Stat.ch. 122, sec 10. The testator says, 
in his will, that Eliza shall be entitled to all the wood of 
every description. ‘These words must give her a fee in the 
wood. From what land was Eliza to have the wood? We 
think, it could not have been the intention of the testator to 
give Eliza all the wood growing on the whole tract, and so 
put it in her power to strip the whole tract of its wood, if 
she thought proper to do so. -He must have intended his 
other daughter, Frances, to have some of the wood on this 
tract of land; and we think that he intended the greater por- 
tion of the said wood for her; for Eliza is directed by the 
will to take off her wood from that part of the said tract of 
land, which is most convenient, and adjacent to her planta- 
tion, lying west of Evans’ land, and south of the Carrowan 
land. The defendant, claiming under Eliza, has not, we 
think, transgressed the limits, to which, according to our 
construction of the will, he was entitled to go. We there- 
fore think he had a right to cut in the locus in quo, by force 
of the deed from Alexander Gaston and wife to himself, and 
that the judgment was right and must be affirmed. 


Per Curiam. Judgment affirmed. 
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DEN ON DEM. OF WILLIAM F. BELL vs. JOHN P. C. DAVIS, 


A. devised to his two grand-children W. and C. a certain tract of land called June, 1844 
Whitehall, to be equally divided between them, provided, that if W. “with- ~ 
in a reasonable time would transfer by deed to bis sister C. all the estate and 
title his father shall confer on him or may accrue to him in that tract of land 
now owned by his father” called Bell’s chapel, “ then my will and desire is 
that the said W. have and hold the whole of the said tract called Whitehall.” 
Afierwards the father of W. died,~seized and possessed of the said tract, 
Bell’s chapel, but by his last will devised the whole of the same toC. W. 
although he had no title to the Bell’s chapel land, still tendered a deed to 
his sister C. for all his right and interest in the same, and insisted that he 
thus became entitled under the will of A. to the whole of the Whitehall 
tract: Held, that as W.had no right er interest in the Bell chapel land, 
his deed was jnoperafive, and the event on which the title to one-half of 
the Whitehall tract was to be divested out of C. and vested in W. had not 
occurred, and of course W. had no right to it. 

When the event, which actually happens, comprehends that, for which the 
gift in the will provided, as the greater includes the less, so that the one of 
necessity involved the other in substance and effect, then the Court will ad- 
judge the estate dependent upon the condition to have vested. 

But where there is no such necessary consequence, the Court must say that 
the event, on the happening of which by the will the estate is to go over, has 
not occurred. 





Appeal from the Superior Court of Law of Carteret 
county, at Fall Term, 1844, his Honor Judge Pearson 
presiding. 

This was an action of Ejectment, which was submitted 
to his Honor upon a case agreed as follows, viz: William 
Fisher, Sen’r. late of the county of Carteret, on the day 
of , A. D. 1822, departed this life, having previ- 
ously made his last will and testament, bearing date Septem- 
ber 15, A. D. 1820, and therein devised as follows, viz: “I 
give unto my grand-son, William F’. Bell, (the lessor of the 
plaintiff,) and to my grand-daughter, Charity Elizabeth Bell, 
(the wife of the defendant Davis,) at their mother’s decease, 
all that tract of land called Whitehall, four hundred and 
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June, 1844 forty acres, more or less, to them and their lawful issue for- 


Bell 


v 
Davis. 


ever, but if any one of them die leaving no issue, then the 
survivor to have the whole, and in case both die leaving no 
issue, then to return and be a part of my estate, and be di- 
vided amongst my surviving children, and the children of 
any of my child or children that may be then dead, in such 
manner that the children of each deceased child have one 
share as the parent would have if living, and that equally 
between their heirs and assigns forever ; provided, neverthe- 
less, that if my grand-son, William Fisher Bell, will, in a 
reasonable time, transfer by deed to his sister Elizabeth Bell, 
all the estate and title his father shall confer on him, or may 
accrue to him in that tract of land now owned by his father, 
lying between Newport River and Bogue Sound, at Bell’s 
Chappel, then my will is, and desire, that he, the said Wil- 
liam Fisher Bell, have and hold the whole of said tract call- 
ed Whitehall.” Mary Bell, the mother of William Fisher 
Bell and Charity E. Bell, departed this life the 9th day of 
July, A. D. 1840, and the defendant John P. C. Davis inter- 
imarried with the said Charity KE. Bell, on the 24th day of 
July, A. D. 1836; and, upon the death of the said Mary 
Bell, the mother of the said William F. Bell and Charity E. 
Davis, both parties entered into possession of the said tract 
of land called Whitehall, each claiming a moiety of the 
same. Josiah Bell, the father of William Fisher Bell, the 
plaintiff, and Charity E. Davis, the wife of the defendant, 
departed this life on the 20th day of March, A.- D. 1843, 
having left a last will and testament, and therein and there- 
by devised and bequeathed as follows, viz: “First—I give 
and bequeath unto my son, William F. Bell, (the plaintiff in 
this case,) the following negro slaves, to-wit, one negro wo- 
man named Rose, and her six children, and Abel and Moses, 
Mary, Pleasant and old Margaret, with their increase ; and 
also I give unto my son William F. Bell, my Newport land, 
and one-half-of my land on North River, to have and to 
hold unto the said William F. Bell, his heirs and assigns 
forever, the above named negroes and land. Secondly—I 
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give and bequeath unto my daughter, Charity E. Davis, June 1844 ~ 
(the wife of the defendant John P. C. Davis, ia this case,)"" 
the following negro slaves, to-wit, Kitty, Jacob,Hannah,  v 
David, &c., with their increase; and I also give unto my P*™ 
daughter Charity E. Davis, my plantation called the Harris 
plantation, and seventy-five acres of land I bought of George 
Harris ; also that tract of land lying between Newport River 

and Bogue Sound, known by the name of Bell’s Chapel, to 

have and to hold unto the said Charity E. Davis, her heirs 

and assigns forever, the above negroes and land.” It is ad- 
mitted, that the land described in the last will and testament 

of William Fisher, Sr. as lying between Newport River and 
Bogue Sound, at Bell’s Chapel, was given in, and by the last 

will of Josiah Bell to his daughter Charity E. Davis, the - 
wife of the defendant Davis, and that the said Josiah Bell 

did not confer any estate or title to the same on the plaintiff 
William F. Bell, nor has any accrued to him in any way. 

It is also admitted, that, although the plaintiff William F. 

Bell hath no estate, title, claim or interest in and to the said 

land at Bell’s Chapel, yet that he hath tendered to the de- 
fendant John P. C. Davis and his wife, a deed which pur- 

ports to transfer all his estate, title, claim and interest in and 

to the said tract of land to the said Elizabeth in fee simple, 

and that the defendant, John P. C. Davis and his wife, have 
refused to accept the same, on the ground that the plaintiff, 
William F. Bell, hath no estate, title, or interest in and to 

the said tract of land, and that they would take nothing by 

said deed, and that the true meaning and intention of the 
testator, William Fisher, Sen’r. was, as is contended, that his 
grand-daughter, Charity E. Davis, should receive an equiva- 

lent for her surrender of her interest in the Whitehall land; 

and that, in as much as the plaintiff, William F. Bell, hath 

no estate or interest in the Bell Chapel land conferred on him 

or accrued to him, the cause hath not arisen, upon which the 

title of the said Charity to the Whitehall land is to be divest- 

ed, and vested in the plaintiff. The plaintiffs claimed title 
under the aforesaid clause in the last will and testament of 
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June, 1844 William Fisher to the said Whitehall tract of land, contend- 
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Davis ° 


ing that he hath done all that was required under said will, 
by offering to convey or transfer all his interest and estate to 
the Bell Chapel land to the defendant and his wife; and that 
it was immaterial whether he derived any estate or title to 
the said Bell Chapel land under the will of his father Josiah 
Bell, dec’d. or not ; and that the bounty of his father in this 
respect could not be controlled, either by the will of his 
grand-father, William Fisher, or by the plaintiff; and that it 
was immaterial whether he had any estate or title to the Bell 
Chapel land to ehable him to recover in the suit; and that his 
title to the share of the wife of the defendant, John P. C. 
Davis, in the Whitehall land was complete without it, and, 
by this deed of transfer of his estate and interest, whatso- 
ever it might be. The defendant claimed title to the land in 
controversy in right of his wife, and admitted that he was in 
possession of the same. It was also admitted by the parties, 
that there is issue of the marriage of the defendant, John P. 
C. Davis, with his wife Charity. 

This action was brought for the recovery of the share of 
the wife of the defendant John P. C. Davis, in and to the 
Whitehall land. 

It is agreed, if upon this statement of facts his Honor 
should be of opinion in favor of the plaintiff, that judgment 
should be entered in his favor accordingly ; if the contrary, 
then judgment to be entered up in favor of the defendant. 
It is also admitted, that the lessor of the plaintiff made an ac- 
tual entry, after tender of the deed, by force of the condi- 
tion, before the declaration issued. - 

Upon consideration of which case agreed, and the matters 
therein stated, his Honor being of opinion with the plain- 
tiffs, therefore it is considered by the court here that the 
plaintiffs recover against the defendant his said term unex- 
pired in the premises in the said declaration mentioned, and 
the sum of $ for his costs and charges in and about 
his suit expended, and now by the court here allowed and 
adjudged wherein. 
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From whieh judgment the said defendant prays an appeal June, 1844, 
to the Supreme Court, and the same is allowed, and, by the 5.4 


assent of the plaintiff, without saney for the prosecution 
thereof. 


Badger for the plaintiff. 
John H. Bryan §& James W. Bryan for defendant. 


Danrex J. William F. Bell, the lessor of the plaintiff, 
and his sister Charity Elizabeth, the late wife of the defend- 
ant, on the death of their grand-mother, entered as tenants 
in common and possessed the Whitehall tract of land, under 
the will, made in 1820, of their grandfather William Fisher. 
Their father, Josiah Bell, was the owner of the Bell chapel 
lands, and made his will and died in 1843. He did not de- 
vise any interest in this tract of land to his son William F. 
Bell, nor had he ever before by deed given him any interest 
in it. But he devised, with other tracts of land and slaves, 
the whole of the Bell’s chapel land to his daughter Charity. 
To his son William F. Bell he devised and bequeathed two 
other tracts of land and slaves, and other personal property. 
And to a second son, Josiah Bell, (born probably after the 
death of the grand-father,) he devised and bequeathed houses 
and lots in the town of. Beaufort, and other tracts of land 
and slaves. William contends, that the condition, mentioned 
in William Fisher’s will, upon which the share devised to 
his sister in the Whitehall land, should be divested and go 
over to him, has been substantially performed, by their father 
Josiah Bell, devising the whole of the Bell chapel lands to 
his sister. _On such an event, though not literally in the 
terms of William Fisher’s will, William contends a sub- 
stantial performance of the condition has taken place. The 
condition, upon which William was to become the entire 
owner of the Whitehall lands, has certainly not literally 
happened. ‘The estate of Charity in the Whitehall lands 
was to cease, and the whole of the said lands were to vest in 
William, provided he, William, in a reasonable time, trans- 
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June, 1644 ferred to her by deed all the estate. and title in and to the 
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Davis. 


Bell chapel land, which his father should confer on him, or 
which might accrue to him by descent. No estate in any 
way in the Bell chapel lands ever came to William from his 
father. He, therefore, never had it in his power to perform, 
literally, the condition mentioned in his grand-father’s Will ; 
on the performance of which, the whole of the Whitehell 
tract was togo overto him. Then, are we authorised to 
construe the words of the condition in William Fisher's 
will, in such a way as to give effect to the limitation over to 
William in the entire Whitehall tract, on the event which 
has taken place, namely, that Charity has got the whole of 
the Bell chapel lands, not by her brother’s deed, but by de- 
vise from her father, who was the owner of the same athis 
death 2? Where the condition cannot be understood by the 
court to have been substantially complied with by the event, 
which has actually happened, the gift over fails. McKen- 
non. v Seawell, 7 Eng. Com. L. Rep. 339. In the case-of 
Jones v Westcomb, 1 Eq. Ca. Abr. 245, and in most, if not 
all, of the cases cited for the plaintiff, the event, which actu- 
ally happened, comprehended that, for which the gift in the 
will provided, as the greater includes the less, so that the one 
of necessity involved the other in substance and effect. 
Jones v Westcomb was a gift over, in the event that the child, 
then in venire sa mere, died under age; it was held a good 
gift over, although there was at the time no child in ventre 
samere. But where there is no such necessary consequence, 
the court must say, the event on which the will provided that 
the estate should go over, had not taken place. McKennonv 
Seawell. Did the devise of the Bell Chapel land, by Josi- 
ah Bell to his daughter Charity, the event which bas actual- 
ly happened, comprehend that, for which William Fisher's 
will directed and provided, so that the one, namely, the event 
which has happened, necessarily involved the other in sub- 
stance and effect, as the greater includes the less? Can the 
court say that it sees, that the testator willed, that the estate, 
which Charity had in Whitehall, should be divested, and 
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the conditional limitation over to William become vested, June, 1844 
on the event which has taken place? We must say, that 5) 
we do not necessarily see, that the evert, which has happen- ae 
ed, is comprehended in that provided for by the will, as the 
greater including the less. This case, instead of being gov- 
erned by that of Jones and Westcomb and the class of cases, 
of which that is the leading one, falls, it seems to us, under 
that class of cases, of which Doe v Shippard, Douglass 75 
is the leading one. ‘That case was under a devise of lands 
to trustees, to pay £20 of the rents and profits to the testa- 
tor’s daughter and the rest to her husband, and the whole 
rents and profits to the husband after the daughter’s death. 
And in case the daughter should survive her husband, then 
the land to the use of the daughter for life, and after her 
death to the use of her son in tail, with several remainders 
over. ‘The daughter died before her husband. _ It was held, 
that the limitation over should not take effeet. 'The contin- 
gency of her dying before her husband affected all the limi- 
tations, and it operated as a condition precedent, which de- 
feated the limitations over. Lord Mansrietp said, “'The 
court may supply the omission of express words, if they can 
find a plain intent ; but, unless that is the case, they cannot 
do it. And upon a full consideration of the whole of the 
will, we do not find there is sufficient for us to gather such 
intent, so as to warrant us in supplying the omitted words. 
Guesses may be formed, but that is not enough. Perhaps, 
quod voluit non dizit. We cannot make a will for a testa- 
tor. Conjectures may be made both ways.” So, in the case 
before us, we cannot say, otherwise than by a guess, that 
William Fisher, the testator, intended the limitation over to 
vest in William in the whole of the Whitehall lands, in the 
event, which has actually taker place. We can see a reason 
for his giving William an election to take the whole of the 
Whitehall land, in case the whole of the Bell Chapel land 
by purchase, or a moiety by descent from his father, came to 
him. It was to put itin the power of William to havea 


home in all the Whitehall land, if he would convey to his 
40 | 
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June, 1844 sister what he should receive from his father in the Bell 


= 
Devin, 


Chapel land to make her a home in the latter tract of land. 
The testator intended something like equality between them. 

Josiah Bell lived 21 years aiter the death of William Fisher, 
and in that time probably acquired several other tracts of 
land, and much enlarged his personal estate, and also had 
another child. And he made ample provision by his will, in 
TJands and slaves, for all three of his children, without any 
reference, so far as we can see, to the conditional limitation 
to William, contained in his grand-father’s will. As Josiah 
Belt had, at the time Mr. Fisher made his will, no other land 
but. the Bell Chapel tract, as far as appears, nor any other 
grand-ehildren but William and Charity, the testator, Fisher, 
plainly contemplated, that Bell, the father, would provide for 
his two children, probably, equally in that land, or, at least, 
that he would provide for his son in ¢hat tract. It was to 
that state of facts he had an eye; and, in that event, he left 
it to the election of William, whether he would keep bis half 
of Whitehall and the provision in Bell Chapel, made by or 
derived from his father, and let his sister keep her half of 
Whitehall; or whether William would take the whole of 
Whitehall, and give Charity the whole of Bell Chapel. But 

the event is, that, instead of providing for William in Bell 
Chapel, his father has given him other lands, perhaps of 
equal value to Bell Chapel, and given Bell Chapel to Chari- 
ty. So that, if William should get the whole of Whitehall, 
he keeps all the provision made for him by his father, and 
deprives his sister of that made for her by his grand-father— 
thus, perhaps, having three times as much as Charity— 
though it is apparent, from his dividing Whitehall equally 
between them, that Mr. Fisher meant something like an 
equality between them. It is possible, if the testator had 

foreseen what has happened, he might still have made his 
will the same way. But we cannot see, with any certainty, 
that he would ; and, therefore, we cannot say, that in sub- 
stance the case has happened which he had in view. He 
might have meant to say what the plaintiff contends for ; 
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but that is not the meaning of what he has said. Therefore June, 1e44 
we cannot determine that Charity’s estate in Whitehall-has ~~ ____ 
been displaced. There must be a new trial. 


Per Cursam. New trial awarded. 


ALFRED HAFNER vs. JOHN IRWIN & AL. 


A creditor must establish his debt by judgment, before he can raise the ques- 
tiion of the validity of a conveyance made by his debtor. 

This judgment is only prima facie and not conclusive against a party claim- 
ing under the deed, for he may shew that the recovery was effected by.covin 
and collusion, for a pretended and not a real debt. 

Although a warrant may have been filled up by a constable, after the magis- 
trate signed it, and this may be improper, yet the judgment, regularly ren- 
dered thereon, cannot, if at all, be collaterally impeached, as being void, for 
such defect in the leading process. 

A witness cannot, by creating by his own act a subsequent interest, without the 
concurrence of the party calling him, deprive the latter of his evidence. 
Mach less can he do so by agreement with the opposite party. 

The cases of Rhem vy Jackson, 2 Dev. 187, and of Hafner v Irwin, 1 Ired. 
490, cited and approved. 


Appeal from the Superior Court of Law of Mecklenburg 
county, at Spring Term, 1844, his Honor Judge Barrie 
presiding. 

This was the same case, which was before the Supreme 
Court at its Jane Term, 1841, and reported in the first vol. 
of Iredell’s Reports, page 490.. The evidence given upon 
this second trial was substantially the same as that stated in 
the printed report referred to, except that the witness Cross 
was not examined on the latter trial, and it did not then ap- 
pear, that five of the warrants, upon which the defendants’ 
judgments and executions were obtained, had been signed in 
blank. : 





IN THE SUPREME COURT 


June, 1844 When the witness, Leroy Springs, was offered by the 
Hafner defendants, the plaintiff’s counsel produced a written instru- 


Irwin. 


ment, by which it was agreed between the plaintiff and the 
witness, that another suit, which the plaintiff had against 
the witness, should abide the issue of the present, and it was 
objected, that the witness was interested to defeat the pre- 
sent suit, and therefore incompetent. This agreement was 
entered into since the last trial, and the defendants were not 
parties to it, and they therefore contended, that, having once 
acquired an interest in the testimony of the witness, he could 
not disqualify himself, by making such an agreement with 
the plaintiff. Of this opinion was the court, who permitted 
the witness to be sworn and examined. The plaintiff’s 
counsel contended, Ist, that the deed in trust, under which 
they claimed, was executed bona fide, and with the sole in- 
tent to secure the debts therein named; but if it were not, 
then, secondly, that it was good between the parties, and as 
to all persons but creditors and purchasers, and that the de- 
fendants, Elms and Irwin, had not shewn themselves to be 
either ; that the judgments and executions produced by these 
defendants were not sufficient evidence of their being credit- 
ors, even if they were not tainted with fraud, but they were 
at all events obtained by fraud, and therefore void ; and that, 
at least, some of them were null and void, because the war- 
rants upon which they were obtained had been signed by the 
magistrate in blank. 

The defendant’s counsel contended, that they were credi- 
tors, of which their judgments and executions furnished 
sufficient evidence; that they were fairly obtained, but, if 
they had not been so obtained, the plaintiff could not impeach 
them in this collateral manner; they then insisted, that the 
deed in trust, under which the plaintiff claimed, was fraudu- 
lent and void; Ist, because it appeared from the testimony 
of the subscribing witness, that the deed was executed with 
an understanding, that it was never to be registered. 2nd, 
because it appeared from the testimony of the other witnesses, 
that it was executed upon the condition of being kept secret 
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in order to enable Dwight, the grantor, to escape and elude June 1844 
the payment of his other creditors. 3d, because it appeared “5. 
from the testimony, that the deed was executed forthe ease  ¥ 
of the debtor, as it was not to be registered and put in force, 
unless the other creditors should press their debts. ©The 
Court instructed the jury, that no persons could impeach the 
deed, under which the plaintiff claimed, but creditors or 
purchasers ; that the judgments and executions produced by 

the defendants, were sufficient evidence of their being credi- 

tors, unless the objections urged against them by the plaintiff 
were sustainable in law, and in fact sustained by the testimony, 

that as to a portion of the warrants there was no evilence 

of their having been signed in blank; and as to the others, 
though warrants signed in blank by a magistrate and after- 
wards filled up without his knowledge by another person, 
were nullities, yet the plaintiff could not take advantage of 

it in this collateral manner; that the evidence introduced in 

this cause for the purpose of impeaching the judgments for 
fraud, was material only so far as it tended to shew that the 
defendants had in truth no debts against Dwight, and that if 

the jury believed Dwight owed the defendants nothing, and 

that the judgments were all a sham, then they could not im- 
peach the plaintiff’s deed, but if the defendants were found 

to be fair bona fide creditors, then it became material to en- 
quire into the validity of the plaintiff’s deed ; that if the 
jury should believe, from the testimony of the subscribing 
witness, that the deed was executed upon the condition, that 

it was never to be registered, it was void; that if they be- 
lieved, from the testimony of other witnesses, that it was ex- 
ecuted upon the condition of being kept secret, until the 
debtor Dwight could escape, and thus elude the payment of 

his other debts, or for the ease of the said debtor, upon the 
understanding that it was not to be registered and put in 
force, unless the other creditors should press their debts, it 

was in either case fraudulent and void, and the plaintiff 
could not recover. But, if they believed the deed was exe- 
cuted solely with the view to secure the debts named there- 
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June, 1844 in, and for no purpose of ease or favor to the debtor, it was 





Hafner 
v 
Irwin. 


good. The jury returned a verdict for the defendants, and 
the plaintiff moved for a new trial, because of the introduc- 
tion of improper testimony, and for misdirection in the charge 
to the jury. 

On the trial, no objection was made that the notes, on 
which the defendant’s judgments were obtained, were not 
produced, but it was taken after the testimony was closed, 
in the argument to the jury. The motion for a new trial 


was over-ruled, and the plaintiff appealed. 


Hoke, Osborne and Boyden for the plaintiff, as to the dis- 
qualification of the witness, Springs, cited Forrester v Pe- 
gram, 1 Maule & Sel. 9. 3 Stephens’ Nisi Prius, 1730. 

Caldwell § Alexander, for the defendant, upon that point, 
cited Bent v Baker, 3 Term Rep. 27. Barlow v Powell, 
Skinner, 586. Chess v Chess, 17 Sergt. & Rawls, 409. 2 
Stark. Ev. 750,751. 1 Stark. Ev. 118,119. Peake on Ev. 
158. 


Rurrtn, C. J. On the questions affecting the validity of 
the deed to the plaintiff, the directions to the jury conform 
substantially and almost literally to the opinion given by this 
Court on them, when the case was here before. Hafner v 
Irwin, 1 Ired. 490. They are of course, now approved 
by us. 

Upon the other points stated in the case, our opinions also 
concur with those of his Honor. 

A creditor must establish his debt by judgment before he 
can raise the question of the validity of a conveyance made 
by his debtor. As a general creditor by contract, he has no 
right to the property, nor lien for the immediate satisfaction 
of his debt. He must therefore proceed to judgment and ex- 
eeution, before he can bring into controversy, at law, the lia- 
bility of the property to pay the sum recovered by him. Of 
necessity, the judgment is evidence of the recovery, and 
shews, that thereby the defendant became debtor to the plain- 
uff therein for the sum recovered. It is true, that the judg- 
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ment is not conclusive on the party claiming under the deed, June 1844 


for judgments may be fraudulent, as well as deeds. tis poser 


therefore open to the grantee in the deed to shew, that the 
recovery was by covin or collusion between the plaintiff and 
defendant therein, for a pretended and not a true debt. But, 
in the first instance, the judgment, by itself, is competent and 
sufficient, and indeed, indispensable proof of the debt recov- 
ered. Even if the objection were well founded, that the 
judgments rendered on warrants, which were not filled up 
when signed by the magistrate, are invalid, it would not help 
the plaintiff in this action. Five of the judgments were 
not subject to that objection; and they constituted a justifi- 
cation for the seizure and sale of the property, and bar this 
action of trover. But we think it clear that the objection is 
untenable. Although the warrants may have been filled up 
by the constable after the signature of the magistrate, and 
although that may have been improper, yet the judgments, 
regularly rendered thereon, cannot, if at all, be collaterally 
impeached, as being void, for such defect in the leading pro- 
cess. If the party could per directum, avail himself of this 
as an error, yet he could.not, and much less can third per- 
sons question the sufficiency of the judgment ineidentally. 
Not to insist, that this is a rule of reason and of the com- 
mon law, it is sufficient, that the Legislature has expressly 
enacted it. By the Rev. St. c. 31, s. 108, it is provided, that 
every judgment by a magistrate, having jurisdiction of the 
subject, shall be im force until reversed according to law. 
Upon the admissibility of the witness, Leroy Springs, the 
opinion of his Honor is supported by the well known gen- 


eral rule, that a witness cannot, by creating by his own act a | 


subsequent interest, ‘without the concurrence of the party 
calling him, deprive the latter of his evidence. Much less 
can he do so by agreement with the opposite party. The 
case of Forrester v Pigon, 1 M. & S. 9, would seem to the 
contrary. But the case is not satisfactory; for it does not 
appear to have been finally decided, but was sent back to a 
second trial, in order to ascertain the facts. At all events, it 
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June 1844 js not sufficient to overturn the established general rule laid 

“~~~ down in all the best writers, and received constantly in the 
Courts of this State, and sanctioned by the approbation of 
this Court, in Rhem v Jackson, 2 Dev. 187. 'To sustain the 
objection, would open a wide way for tampering with wit- 
nesses, so as to deprive parties of evidence material to their 
interest, and to which they had a right. 


Per Curiam, Judgment affirmed. 


WALTER L. OTEY & AL. ve. HUGH ROGERS & AL. 


When the records of a Court are made up, no power, but that of the Court 
itself, can touch them, to alter them. They are, in the hands of the Clerk 
a sacred deposite, over which he has no more power than any other individ- 
ual, except to preserve them. 

One party to @ joint judgment egainst two, cannot take up his case to a Supe- 
rior Court by certiorari. 

Where an original process, issued against two persons, was served on only 
one, and judgment, by mistake of the Sheriff in his return, or of the Clerk, 
wasentered against both, the remedy for the party injured is to apply ‘to 
the Cuurt, in which the judgment was rendered, and have the proceedings 
rectified. 

The cases of Gidney v Halsey, 2 Hawks, 552. Hicks v Gilliam, 4 Dev. 217, 
and Dunn v Jones, 4 Dov. & Bat. 154, cited and approved, 


Appeal from the Superior Court of Law of Wake Coun- 
. ty, at Fall Term 1843, his Honor Judge Pearson presid- 
ing. 

This was an application to the Superior Court of Wake 
County, on the part of Nathaniel T. Green, one of the de- 
fendants in the case, for a certiorari to bring up the record 
of a stiit against him and Hugh Rogers, in which a judg- 
ment had been rendered against them in the County Court 
of Wake. The certiorari having been granted, on the 
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hearing of affidavits, &c. in the Superior Court, it was order- June 1644 


ed, tbat the case be transferred to the trial decket. From this o., — 
jndgmetit the plaintiff appealed to theSupreme Court. The _ ¥ 
facts are fully set forth in the opinion delivered in this 


Court. 


G. W. Haywood for the plaintiff. 
Badger for N. 'T’. Green, one of the defendants. 


Nasu, J. The case, upon which this proceeding is found- 
ed, originated in the County Court of Wake. A writ issued, 
returnable to the Court, at the instance of Walter Otey 
against Hugh Rogers and N. T. Green, and returned by the 
Sheriff of Wake “executed,” when in fact, and in truth, it 
never had been served on the defendant Green, who was an 
inhabitant of Warren county. The pleas were general, al- 
though the defendant Green did not appear to the suit, either 
personally or by counsel. At, and before the trial, the coun- 
sel of the’ plaintiff knew that the writ had never been serv- 
ed on Greet, anda motion had been made by the Sheriff 
and entered of record, for permission to amend his return. 
This amendment was never made, nor was there any action 
by the County Court on the Sheriff’s motion ; and the Clerk 
very unaccountably, in carrying forward the case to the next 
docket, neglected to carry forward the Sheriff’s motion. Ac- 
cording to the record of the County Court, as certified to us 
by the Clerk, the case was put to the jury against both de- 
fendants, a joint verdict rendered by the jury, and a joint 
judgment by the Court. We learn from the affidavit of the 
Clerk himself, that, although the case was put to the jury 
against both defendants, and a joint verdict and a joint judg- 
ment rendered against both, yet the record was, at that time, 
made up against Rogers alone, leaving a blank space to be fill- 
ed by the name of Green—that the first execution issued 
from his office was against Rogers alone, and that he, with- 
out consulting the Court, and without any authority from 
them, when that writ was returned, inserted the name of the 
defendant Green upon his record, and issued the execution 

41 
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June, 1844 against both defendants. Three other witnesses testify that 


Otey 
v 


Rogers 


~ the case was put to the jury by the Clerk against Rogers 


alone. One of these witnesses was the counsel of Rogers——ar.- 
other, a gentleman,who had been spoken to toappear for Green, 
but for whom he had entered no appearance, and the other 
was the Sheriff of the county. The acting Clerk has given 
a transcript of the record, as it was originally made, from 
which it appears, so far as it speaks, that the verdict and 
judgment were against Rogers alone. And it further ap- 
pears, that the record so made up was by the proper officer 
read over to the Court the next morning and duly approved. 
When the records of a Court are made up, no power, but 
that of the Court itself, can touch them to alter them. They 
are in the hands of the Clerk a sacred deposite, over which 
he has no more power than any other individual, except to 
preserve them. — It is manifest, if the Clerk is at liberty to 
alter them, in any particular, of his own accord, that they 
at once cease to imply that absolute verity, so necessary to 
all persons whatever. No man’s property would be safe, if 
records could be so altered. 4Bl.c.128. The Clerk; then, 
had no right to alter, as he did, however pure his motives 
may have been, (and we feel no disposition to say they were 
otherwise,) the records of the Court. He has however cer- 
tified to us, the copy of the record of the suit, to which is ap- 
pended his seal of office; we have no power, in this pro- 
ceeding, to look behind that seal, and from that record it ap- 
pears, that the judgment is against both defendants, and only 
one of them has applied for and obtained the certiorari, un- 
der which the case is brought here. The original process 
was never served on the defendant Green, and there was no 
appearance for him, either in person or by attorney. It 
would violate one of the first principles of justice, secured 
to us by the 10th section of our Bill of Rights, that any 
man should be condemned, in his person or property, with- 
out a hearing or an opportunity to beheard. The defendant 
Green might have obtained redress by a motion to the County 
Court of Wake. We have no doubt, upon a proper applica- 
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tion to that Court, they would restore their records to their June, 1844 
proper situation, by causing the additions made by the Clerk Otey 
without their authority, to be stricken out. He hasnot — v 
chosen that course, but he has resorted to the writ of certio- —— 
rari as used and practised in this State for the purpose of 
obtaining a new trial. 

In Gidney v Halsey, 2 Haw. 552, Judge Tay or, after 
pointing out the difference between the writ of certiorari in 
England and in this State, observes, that this writ has grown 
up with the exigences of the State, and been moulded to 
suit the conveniences of its citizens. Its most frequent use 
here is to supply the place of an appeal, when the applicant 
has been deprived of the right, by fraud or accident; and 
when allowed, and by the order of the Superior Court, the case 
has been transferred to the trial docket, itseffect is precisely the 
same—the trial is de novo. It must therefore necessarily 
bring all the parties before the Court; otherwise the trial 
cannot be had in the Superior, as it was had in the County 
Court. By many adjudications in our Courts, the doctrine 
is now firmly established, that one party to a joint judgment 
cannot appeal, for the reason, that, in that case, one part of the 
cause would remain in the County Court, while the other 
was in the Superior Court. Hicks v Gilliam, 4 Dev. 217. 
Dunn v Jones, 4 Dev. & Bat. 154. It cannot be that the 
same thing may be done indirectly, which cannot be done 
directly. If one party in a joint judgment cannot appeal, 
so neither can one party to a joint judgment, by certiorari 
take up a part of the case to the Superior Cout for a trial de 
novo. In this case, the defendant Green is the only appli- 
cant for the cerviorari, and it was ordered to be issued ac- 
cording to his prayer. The case of Rogers then remains 
still in the County Court, although his name does appear as 
a party defendant in this and in the Superior Court of Wake.’ 
When the cause came on before the Superior Court of Wake 
upon the affidavits, on motion of the defendant Green, it was, 
by order of the presiding Judge, transferred to the trial 
docket. 
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Jane, 1844 We think this order was erroneous, and that the certio- 
- rari ought to have been dismissed as having improvidently 
issued. 


Per Curiam. Judgment reversed. 
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CHARLES DEWEY, CASHIER, &c. vs. CANNON BOWERS & AL. 


A. gave his promissory note to the Bank of the State, to which B. & C. 
were sureties. When the note became due, A. offered to discharge it by a 
draft on New York, which the Bank declined ; but offered to send on the 
draft for collection; and, if it was paid at maturity, to apply the proceeds to 
the discharge of the note. Aftetwards, the Cashier of the Bank, by mis- 
take, supposing the draft to be paid, cancelled the note and delivered it up 
to A. the principal. It was soon after ascertained that the draft had 
been protested, and in fact it never has been paid: Held, that under these 
circumstances, the Bank was entitled to recover, from both the principal and 
the sureties, the amount of the note so cancelled and delivered up. 


Appeal from the Superior Court of Law of Wake county, 
at the Special Term in June 1843, his Honor Judge Barrie 
presiding. 

This was an action of assumpsit, in which the jury found 
a verdict for the plaintiff, subject to the opinion of the Court 
upon the following case: 

In the month of August, 1836, the defendant, Cannon 
Bowers, offered at the Bank of the State in Raleigh, a prom- 
issory note for discount, payable to Charles Dewey, the 
Cashier of the Bank, which is in the following words, 
to-wit : 

« $6000. Ora nge County, Aug. 17th, 1836. 

Six months after date, we, Cannon Bowers principal, and 
Charles McCauley and Reuben C. Poe, sureties, promise to 
pay Charles Dewey, (Cash’r.) or order, six thousand dollars, 
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negotiable and payable at the Bank of the State of North Jane, 1844 


Carolina, at Raleigh, for value received, 
CANNON BOWERS, 
CHARLES McCAULEY, 
REUBEN C. POE.” 

This note was made in order to: procufe a loan by its dis- 
count at the Bank for the sole use of Bowers, was offered for 
discount by him for his own benefit, he being the principal 
therein, and the same being made by the said Charles Mc- 
Cauley and Reuben C. Poe merely as his sureties. The note 
was discounted by the Bank, and, after deducting by way of 
discount and retaining in advance the interest for the time 
the note had to run, the neat proceeds were passed to the 
credit of and paid to Bowers. When the note fell due, Bow- 
ers applied at the Bank to take it up. He offered for that 
purpose, in part,.a bill or draft for $5000, dated Mobile, Jan- 
uary 30th, 1837, drawn by Alexarider McCowen and Co..on 
G. R. Wilson and Co. of New York, in favor of Bowers, at 
sixty days after sight, and endorsed by Bowers, and cash for 
the residue of the note. The Bank declined to accept this 
draft in payment, on the ground that the parties thereto, ex- 
cept Bowers, were unknown; but agreed to take the draft 
and send it to New York for collection, the proceeds, if paid 
when it fell due, to be applied towards the payment of the 
note. Bowers assented to this, deposited the draft to be col- 
lected, and applied accordingly, and paid in cash the residue 
of what was due on the note, beyond the amount of the 
draft. The draft was immediately sent on to New York and 
was there accepted, but when presented at its maturity, pay- 
ment, was refused and the draft protested. The officer of 
the bank, in entering the draft on the books of the bank, by 
mistake stated it as falling due ten days sooner than in fact 
it did. Of this mistake in the entry, Bowers had no knowl- 
edge. On the eighth or ninth day after, by this mistaken 
entry, the draft appeared to have become due, Bowers ap- 
plied at the bank to know. if the draft had been paid, and to 
obtain a surrender of his note, The officer of the bank, re- 
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June, 1844 ferring to the said entry, and it appearing that eight days 
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Bowers. 


had passed since the draft had become due and payable, and 
no notice of its dishonor having been received, supposing 
therefore that the draft had been paid, delivered up the note 
to Bowers, having first cancelled it in the mode used in the 
bank by cutting it through with an iron instrument, and, 
upon the supposition of the draft being paid, intending there- 
by to caneel it, Bowers having then no information of the 
mistaken entry as to the time of the draft falling due, and 
not intending in any way to deceive the plaintiff or the 
bank. A few days after this, notice of the dishonor of the 
draft was received ; and thereupon the bank communicated 
to the parties the fact, and the mistake made by the officer, 
tendered the draft, and required payment of what remained 
due or a new note to be given therefor, which being refused, 
this action was brought by the plaintiff, the Cashier of the 
Bank, and to the use of the Bank, in which he declared in 
several counts on the note, and for money lent, &c. It is 
contended by the plaintiff, that, the note never having been 
in fact paid, but having been surrendered and cancelled upon 
a mistaken supposition of payment, he has a right to recover 
thereupon against all thedefendants. It is contended for the 
defendants; ist, That the plaintiff never had any right to 
recover upon the said note--that, though in a note discount- 
ed by the bank, interest for a loan may be taken or retained 
in advance, yet the plaintiff has no such right, and, that, 
under the circumstances, this note was usurious and in law 
void. 2dly. That upon the facts herein before stated, the 
note had been paid or discharged as against all the parties. 
3dly. That, if not so as to Bowers the principal, yet as to 
the sureties it had been dischargad. 4thly. That this plain- 
tiff cannot recover, upon the counts for money lent, against 
any of the defendants, under the circumstances herein before 
stated. 5thly. That, if not so as to Bowers, the principal, 
yet as to the sureties no recovery can be had upon these 
counts. 6thly. That, if the defendant Bowers is liable to 
this action of the plaintiff upon all or any of the counts in 
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his declaration, had he been sued alone, yet, the plaintiff not June 1844 
being entitled to recover against the othar defendants also, Dewey 
there cannot be a judgment against either of the defendants. —_v 
Should the Court be of opinion that the plaintiff is entitled ®°¥** 
to recover against the defendants, or either of them, upon 
all or any of the counts in the ‘declaration contained, judg- 
ment to be entered for the plaintiff according to such opin- 
ion—otherwise a judgment ef non-suit to be given. 

His Honor pro forma gave judgment for the plaintiff 
against all the defendants, from which judgment the defend- 
ants appealed to the Supreme Court. 


Badger § Iredell for the plaintiff. 
WH. Haywood for the defendants. 


Danret, J. The mere giving up by Dewey to Bowers 
of the note given by’the defendants to the bank, was not a 
payment or satisfaction of it. It was not an act, which of 
itself affected the validity of the note. For if it was deliv- 
ered up to the maker by mistake, or if it had been obtained 
by deceit, it still would be a good and valid note, and the 
right of the plaintiff would not be thereby impaired. It is 
then to be regarded as matter of evidence, to shew the na- 
ture of the transaction, and the intention ‘of the parties. 
The proceeds of the bill of McCowen & Co. on New York, 
“if paid when it fell due,” was agreed by the parties, to be 
applied towards the payment of this note. The bank, as the 
agent of Bowers, the holder of the said bill, immediately 
sent the bill on to New York, and it was there accepted by 
the drawers—but when it arrived at maturity, it was pro- 
tested for non-payment. This New York bill having never 
been paid, the defendants’ note in bank, therefore, by force 
of the agreement, has never been paid: ‘The plaintiff deliv- 
ered up the note to;the defendants, under the mistaken belief, 
of both himself and Bowers, that the money which was due 
on the New York bill and which belonged to Bowers, had 
been paid to the agent of the plaintiff in New York. The 
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Jane, 1844 plaintiff did not deliver up the note to Bowers, because it 
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~ was paid, for that was not in fact done, but under a false im- 


pression by him, that.it was paid. Would it not outrage ev- 
ery thing like justice to permit the defendants to go quit of 
this note, on the plea of payment? Suppose that Bowers 
had given, in payment, the amount in forged bank bills and 
both parties then believed them good bills, amd the plaintiff 
had then told Bowers that he was paid, and had delivered 
up to him his note—there is no doubt, but that the plaintiff 
might, notwithstanding, recover on the original note, on giv- 
ing notice to the defendants, to produce the original note at 
the trial. The recovery on parol evidence would be on the 
ground of mistake in delivering up the written note. When 
we ask ourselves the question, whether the plaintiff and 
Bowers did not each believe that Bowers, the holder of the 
New York bill, had realized the money dte on it, and had 
paid it into the hands of the plaintiff’s agent in New York? 
We must answer, that they did so believe, and that the note 
in bank was then punched and delivered up on that mista- 
ken belief. For us to say after that, that the note was paid 
or discharged in law, would, it seems to us, be monstrous. 
But we are not without authority to support our opinion. 
Olcot v Rathbone, 5 Wendell, 490, was a case, where the 
cashier of a bank, on a note holden by the bank falling due, 
accepted a check on a third person for part of the amount, 
and a new note for the balance, and delivered up the old note. 
It was held, on the check being dishonored, that an action 
might be maintained on the original note, against the maker, 
to recover the amount of the check—and that the bare fact 
of delivering up the eld note, was not sufficient evidenee 
that the check and new note were received in payment. 
Secondly, the money appears to have been loaned by the 
bank; the taking out of the interest, therefore, when the 
loan was made, was not usury. It seems to us, that the law 
is in favor of the plaintiff, and that the judgment must be af- 
firmed. 


Per Curiam, Judgment affirmed. 
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A prisoner, who has been convicted of a misdemeanor and sentenced to im- syne 1944 


prisonment in the jail, can only be entitled to the privilege of the prison _ 
bounds or rules, under the Act of Assembly, Rev. Stat. ch. 90, sec. 11, by 
an express order or rule of the court which sentences him. 


Badger § Iredell applied to the Chief Justice for a Ha- 
beas Corpus in behalf of William Bradley, a prisoner con- 
fined in the jail of Anson county, upon affidavits stating the 
facts which are set forth in the opinion delivered by his Hon- 
or in answer to the application. 


Rurrin, C. J. At the last Term of Anson Superior 
Court, William Bradley was convicted of an assault and 
battery, and was sentenced to pay a fine of one dollar, and 
“to be imprisoned in the public jail of Anson county for 
twelve months, and thereaiter until the said fine and costs 
should be paid.” He was committed to the custody of 
the sheriff of the county, and has been kept a close pris- 
oner ever since, but has recently tendered to the sheriff 
a bond with sureties to keep within the rules of the prison, 
(which have been laid off by the County Court, and contain 
six acres,) and demanded of the sheriff to be let out of the 
prison. ‘This was refused by the sheriff, upon the ground 
that he was required by the sentence to keep this person with- 
in the public jail. 

Upon an affidavit and petition of Bradley, stating those 
facts, he has applied for a Habeas Corpus, that he might be 
brought up and an order made for his enlargement, accord- 
ing to his application to the sheriff. His counsel, however, 
does not desire that he should be put to the expense and 
trouble of the writ, unless it should be thought that he is 
entitled to the liberty of the rules bounds. 

AsIhad an opportunity of consulting my brethren on 
the subject, I have availed myself of it, and 1 uow give our 

42 
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June, 1844 :nanimous opinion, that the sheriff is bound to keep the ap- 
Expa te Plicant a close prisoner. ‘The application is founded on the 
Bradley: act of 1741, Rev. St. c. 90,s. 11. It enacts, that “for the 

preservation of the health of such persons as shall be com- 
mitted to the county prisons, the court shall have power to 
mark out such a parcel of land, as they shall think fit, not 
exceeding six acres adjoining the prison, for the rules there- 
of ; and every prisoner not committed for treason or felony, 
shall have liberty to walk therein, ont of prison, for the pre- 
servation of his or her health.” 

If there were no other objection to this applicetion but its 
novelty, that would be sufficient. It is the first that has 
been made, as far as we have heard, since the act passed, 
which is now more than one hundred years. If this were 
an absolute right of all persons committed under sentence 
for misdemeanors, there can be no doubt, that it would have 
been long before claimed and constantly exercised. 

But we think the construction of the act is plainly against 
it. Itseems to have been made in reference to a known 
usage and regulation respecting prisons in the mother coun- 
try. There, by “ Rules” of the several courts, debtors and 
prisoners for misdemeanors have the liberty of walking in 
the prison yards, or within such other limits as the courts 
prescribe for their respective prisoners, at such hours and on 
such days as “the rules” may designate. Those “grounds” 
came in time to be called the “rules of the prison,” because 
they were laid off and the prisoners had liberty of exercise 
therein by rule of court for that prison. In the same man- 
ner, and for the same purpose, the grounds are fo be laid out 
adjoining our prisons. The courts “shall have the power,” 
that is to say, they may lay off ground, little or much, but 
not to exceed six acres, adjoining the prison for the rules 
thereof. ‘These last words, “for the rules thereof,” shew, 
that with each court it was left to make such rnles respect- 
ing prisoners committed by it, as to the extent, periods and du- 
rations of enlargement out of close prison for exercise and 
health, as the situation of the prison, the season of the year, 
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the danger of escape or the character of the prisoners, or June, 1844 
the enormity or mildness of their offences might suggest to priors 
the Court, restraining them, indeed, from allowing more Bradley. 


than six acres in space to any yrisoner, and from extending 
the liberty to traitors and felons, or persons committed as 
such. Hence also, the expression, that the prisoner may 
have liberty “to walk. therein for the preservation of his 
health,” which shews, that the Courts had the power to al- 
low the prisoners merely the “liberty of walking,” at par- 
ticular hours, and require them still to have their abode in 
the prison. Such at first, was no doubt, the practice. But 
in laying out the bounds, the rules of the Court in modern 
days practically exempt persons committed in execution for 
debt, from any imprisonment within the jail, by allowing 
them to walk, not for particular hours, but at all times of the 
day and night within the rules. -As they are not required to 
eat or sleep in the prison, they are in effect allowed to live 
out of the walls, provided they do not go out of the rules. 
But with regard to persons committed under sentence for 
crimes, no rules have ever been passed. At least we have 
known of none; and the applicant does not state that there 
is any such rule for Auson Superior Court. We do not say, that 
it might not be proper, in some cases, to grant to minor offend- 
ers the liber'y ofexerciseand fresh air at reasonable timesand for 
a moderate period. But that is, necessarily, as each Court may 
order in regard to its own prisoners ; for as the imprisonment 
itself and its duration is within the discretion of the Court, 
so must the degree of its vigor be, at least, as to the power 
of mitigating it within the extent allowed by the statute. 
The reason why no Regula Generalis has been adopted by 
the Court, doubtless, has been, that our Courts are not in the 
habit of sentencing convicts to imprisonment, unless in those 
cases in which the Courts think that, for the purposes of cor- 
rection and example, there sliould be actual imprisonment 
during the whole period. But if there be any general rule 
upon the subject in any Court, it would be under the control 
of that Court, whether each prisoner should or should not 
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June, 1844 be allowed the indulgence, and the sentence on this person 


Ex is, “that he shall be imprisoned in the public jail of Anson 


Bradley. for twelve months.” Of course, this prisoner cannot de- 
mand an enlargement out of prison, as a matter of right. 
As I should be under the necessity of remanding the pris- 
oner, if brought up on habeas corpus, I decline issuing the 
writ at all, according to the suggestion of his counsel. 





The Honoraste FREDERIC NASH, of Hillsborough, 
one of the Judges of the Superior Courts of Law and Equi- 
ty, was appointrd by the Governor and Council, on the 11th 
of May, 1844, a Judge of the Supreme Court, to supply 
the vacancy occasioned by the death of the HonoraBie 
Jupce GASTON. Jupare NASH took his seat on the Su- 
preme Court Bench, at the commencement of this Term. 


The Honoraste DAVID F. CALDWELL, of Salisbury, 
was appointed by the Governor and Council, on the 10th of 
July, 1844, one of the Judges of the Superior Courts of 
Law and Equity, to supply the vacancy occasioned by the 

“appointment of Jupce NASH to the Supreme Court Bench. 





546 IN THE SUPREME COURT 


June, 1844 be allowed the indulgence, and the sentence on this person 


Exparte is, “that he shall be imprisoned in the public jail of Anson 


Bradley. for twelve months.” Of course, this prisoner cannot de- 
mand an enlargement out of prison, as a matter of right. 
As I should be under the necessity of remanding the pris- 
oner, if brought up on habeas corpus, I decline issuing the 
writ at all, according to the suggestion of his counsel. 





The Honoraste FREDERIC NASH, of Hillsborough, 
one of the Judges of the Superior Courts of Law and Equi- 
ty, was appointrd by the Governor and Council, on the 11th 
of May, 1844, a Judge of the Supreme Court, to supply 
the vacancy occasioned by the death of the HonoraBLe 
Jupce GASTON. Jupaz NASH took his seat on the Su- 
preme Court Bench, at the commencement of this Term. 


The Honoraste DAVID F. CALDWELL, of Salisbury, 
was appointed by the Governor and Council, on the 10th of 
July, 1844, one of the Judges of the Superior Courts of 
Law and Equity, to supply the vacancy occasioned by the 
‘appointment of Jupaz NASH to the Supreme Court Bench. 








IN THE SUPREME COURT 


OF NORTH GAROLETA: 


Tuurspay, 25th January, 1844. 

On the opening of the Court, the Attorney General rose 
and said : 

The request of my brethren in attendance at this term, 
makes it my duty to inform your Honors of their proceed- 
ings, on hearing, to them, the afflicting intelligence of the 
death of the Hon. W1iL1am Gaston, your associate on the 
Bench of the Supreme Court of the State, and to ask that 
the same may be placed on the minutes of the Court. 

Judge Gaston, at the meeting of the Court, had every » 
appearance of health; giving to the community a confident 
expectation that his services would be prolonged, yet for 
many years: Our hopes are at an end—the calamity is su1- 
den, unexpected, overwhelming! It hath pleased a merciful 
Providence to cut short his existence. On Tuesday, Judge 
GasTon came into Court—in health—went through a case 
requiring close and constant application. His notes demon- 
strate his attention. At the usual hour, the Court adjourn- 
ed. At 8 o’clock, in the evening of that day, his death was 
announced ; the members of the bar, and the officers of the 
Court, except a few, not having heard of his illness. 

I cannot speak of Judge Gastron as he deserves to be 
spoken of. His eulogy is on the lips of the whole country. 
The force of his example will perpetuate his praise. 

The ways of Heaven, how unsearchable are they. To 
teach us our nothingness, as well to wean us from life—our 
most useful citizens, our nearest relations, and our dearest 
friends, are snatched away, impelling us to rely only on 
Him, who pervadeth and sustaineth all things. 


* 
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You, Sir, know, (addressing himself to the Chief Justice,) 
the manner of his death. Sorrow often produces its conso- 
lation. I was present when Judge Gaston died. That he 
lived constantly mindful of the grave, I have no doubt. The 
evening befure he departed this life, in conversation with a 
friend, he mentioned that death had'to him no terrors—that 
the years he had numbered, were but so many steps in the 
completion of the journey assigned him by his Master, and 
that he rejoiced that his armor would soon be put off. Up 
to the moment of his dissolution, his mind was cheerful—en- 
tertaining, and instructing his friends on moral subjects, his 
last sentence impressed upon them the absolute necessity, to 
enable us to be either useful here, or happy hereafter, of an 
abiding belief in a Being, present every where, knowing the 
intent, and understanding the imagination of the heart— 
who is Almighty, bringing man into judgment after death, 


’ rewarding him for his deeds. Before his voice had died on 


the ear—“ he was not!” “ He has gone to his rest !” 

The Attorney General then presented and read the follow- 
ing : 

At a meeting of the Members of the Bar of the Supreme 
Court of North Carolina, held at the Court Room in the 
Copitol, on Wednesday the 24th Jan. 1844: 

On motion of Mr. Henry, the Hon. William A..Graham 
was called to the Chair, and Charles Manly, Esq. appointed 
Secretary. 'The Chairman announced that the meeting was 
called, in consequence of the sudden death, on the evening 
of yesterday, of the Honorable Wiit1am Gaston, one of 
the Judges of the Court, and to take such action as this mel- 
ancholy event rendered proper. And thereupon, on motion 
of the Hon. Mr. Strange, Mr. Badger, Mr. Henry, Mr. Man- 
ly, Mr. Bryan, and Mr. Mordecai, were appointed a Commit- 
tee to consider and report to the meeting, the action proper 
to be taken thereon. Mr. Badger subsequently reported from 
the Committee, the following Preamble and Resolutions : 

This meeting of the Members of the Bar of the Supreme 
Court have learned, with profound grief, the melancholy and 
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totally unexpected bereavement, which the Court and the Dec. 1843. 
Country have sustained in the death of the Honorable Wit-"~" 
1AM Gaston. Struck down suddenly by the hand of God 
in the midst of his judicial labors—dying, as he had lived, 
in the enlightened and devoted service of his country—en- 
dued by learning and adorned by eloquence, with their 
choicest gifts—enobled by that pure integrity and that firm 
and undeviating pursuit of right, which only an ardent and 
animating religious faith can bestow and adequately sustain; 
and endeared to the hearts of all that knew him, by those 
virtues which diffuse over the social circle all that is cheer- 
ful, refined and benevolent, he has left behind him a rare and 
happy memory, dear alike to his brethren, his friends and 
his country. 

While we are conscious of our inability adequately to ex- 
press our feelings on this mournful occasion, it is yet in some 
degree consolatory to offer to the memory of our beloved and 
venerated friend, the usual tribute of affection and respect. 
Therefore, 

Resolved, That in the death of the Hon. Wiit14m Gas- 
TON, late a Judge of the Supreme Court, the Bench, the Bar, 
and the whole people of North Carolina, have sustained a 
loss which can neither be supplied nor forgotten. 

Resolved, That the Members of this meeting will wear, 
and that they recommend to their professional brethren 
throughout the State to wear, the usual badge of mourning 
ior thirty days. 

Resolved, That the surviving Judges be respectfully re- 
quested to attend, and that the members of the Bar will at- 
tend, the funeral of the deceased. 

Resolved, That the Chief Justice be respectfully request- 
ed to transmit a copy of these proceedings to the family of 
the deceased, and to express to them the sincere condolence 
of the members of the meeting, in the loss they have sus- 
tained. 

Resolved, That the Attorney General be requested to pre- 
sent these proceedings to the Supreme Court at their next 
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Dec. 1843. mecting, and request that they be entered upon the minutes 
of the Court. 

And the said Preamble and Resolutions having been read, 
were unanimously adopted, and the meeting adjourned. 

WILLIAM A. GRAHAM, Ch’n. 

Cuar.tes Man ty, Sec’y. 

Whereupon, Chief Justice Rurr1n, on behalf of the Court, 
responded : 

The Court unites with the Bar, in lamenting the calamity 
which has fallen on us; and is ready to concur in whatever 
may honor the memory of our deceased Brother, or express 
a sympathy with his bereaved family. 

The loss, indeed, is that of the whole country; and it 
will doubtless be deeply felt and deeply deplored, by the 
whole country. But to us, who have been connected with 
him here, it is peculiarly severe. 

Having been closely associated in private intercourse, ‘and 
in the discharge of a common public duty, for the last ten 
years, we have had the best means of knowing and appreci- 
ating his personal virtues, his abilities, his attainments, and 
judicial services. 

We know, that he was indeed a good man and a great 
Judge. 

His assistance, in the discharge of our official duties, is 
cheerfully and gratefully acknowledged by us, who have 
survived him. In our opinion, his worth, as a minister of 
justice, and expounder of the laws, was inestimable; and we 
feel that, as a personal friend, his loss cannot be supplied. 

The Court directs the proceedings of the Bar to be entered 
on the minutes, and will, in the other respects, comply with 
the requests expressed in them. 


The Court then adjourned. 
E. B. FREEMAN, Clerk. 





